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GICI THIEU

Decent Work is the type of work for which all
of us aspire. It is done under conditions
where people are gainfully employed (and
there exist adequate income and
employment opportunities); social
protection system (labour protection and
social security) is fully developed and
accessible to all; social dialogue and
tripartism are promoted and encouraged;
and rights at work, as specified in ILO
Declaration on Fundamental Principles and
Rights at Work and Core ILO Conventions,
are practised, promoted and respected.

Wagelndicator Foundation has been
working, since late 2007, to raise awareness
on workplace rights through a unique tool,
i.e., Decent Work Check. The Decent Work
Check considers different work aspects
deemed necessary in attaining “decent
work”. The work makes the abstract
Conventions and legal texts tangible and
measurable in practice.

The Decent Work Check employs a double
comparison system. It first compares
national laws with international labour
standards and scores the national
regulations (happy or sad face). If national
regulations in a country are not consistent
with ILO conventions, it receives a sad face
and its score decreases (and vice versa). It
then allows workers to compare their on-
ground situation with national regulations.
Finally, workers can compare their personal
score with national score and see whether
their working conditions are consistent
with national and international labour
standards. The Check is based on de jure
labour provisions, as found in the labour
legislation.

A Decent Work Check is beneficial both for
employees and employers. It gives them
knowledge, which is the first step towards
any improvement. It informs employees of
their rights at the workplace while
simultaneously enlightening employers
about their obligations. Decent Work Check
is also helpful for researchers, labour rights
organisations conducting surveys on the
situation of rights at work and the general
public wanting to know more about the
world of work. For example, Wagelndicator
teams worldwide have found out that
workers, small employers and even labour
inspectors are not, sometimes, fully aware
of the labour law. When you are informed -
being a worker, self-employed, employee,
employer, policymaker, labour inspector -
thereis a greater possibility that you ask for
your rights (as a worker), you comply with
rules (as an employer), and you strive to
enforce these (as a labour inspector).

The work is relevant to the challenges
posed to the future of work, especially the
effective enforcement of legislation in
financially constrained states, a rise in
precarious employment and analysing the
impact of regulatory regimes.

In 2023, the team aims to include at least 15
more countries, thus taking the number of
countries with a Decent Work Check to 125!

The text in this document was last updated in June 2023. For the most recent and updated text on Employment & Labour Legislation in
Vietnam in Vietnamese, please refer to: https://luong.com.vn/
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Phap luét chinh vé viéc lam va
lao dong

Ludt Lao dong  (Luat sé
45/2019/QH14)

Nghi dinh s6 145/2020/ND-CP

Thong tu 392/LDTBXH-TL
Ludt Bao hiém x3
71/2006/QH11)

Nghi dinh s 127/2008/ND-CP

Théng tu s8 17/2009/TTBLDTBXH
Nghi dinh 05/2015/ND-CP

Ludt Bao hiém x3 hodi (Luat so
58/2014/QH13)

Ludt Bao hiém Y té& Ludt so
25/2008/QH12

Thong tu S6 40/2011/TTLT-BLDTBXH-
BYT

Nghi dinh s6 85/2015/ND-CP

Ludt Thanh tra (s6 56/2010/QH12)
Thong tu's6 10/1998/TTBLDTBXH
Thong tu s6 04/2014/TT-BLDTBXH
Thong tu's6 27/2013/TTBLDTBXH
LuatAn toan, vésinhlao dong (Luat sé
84/2015//QH13)

Thong tu lién tich s6 33/1987/TT-LB
Hién phap nudc Cong hoa xa hoi chu
nghia Viét Nam cua nam 2013 (sé
18/2013/L-CTN)

Luat Ngugi khuyét tat (Luat so
51/2010/QH12)

Luadt Phong chong HIV-AIDS (Luat s6
64/2006/QH11)

Ludt Cong doan (s6 12/2012/QH13)
Luat Hinh sy (S8 15/1999/QH10), dugc
stta doi [an cudi nam 2009 (s6
37/2009/QH12)

Thong tu 10/2013/TT-BLDTBXH

hoi  (so

Théng tu 11/2013/TT-BLDTBXH

Nghi dinh s6 41/2013/ND-CP

Nghi dinh s6 196/1994/ND-CP, ngay
31.12.1994

The text in this document was last updated in June 2023. For the most recent and updated text on Employment & Labour Legislation in
Vietnam in Vietnamese, please refer to: https://luong.com.vn/

o ¢ Wagelndicator.org

Decent Work Check 2023 | 2



01/13 Cong viéc va Tién luong

Cong woc ILO

MUc luong toi thi€u: Quy udc 131 (1970)
Ludng dinh ky & bao vé tién luong: Quy udc 95 (1949) va 117(1962)

Viét nam chua phé chudn cdc Quy udc néu trén.
MUc ludng toi thiéu phai bdo dam chi phi sinh hoat clia nhan vién va cac thanh vién gia dinh
cta ho. Hon nita n6 phai lién hé hgp ly véi mic luang chung nhan dugc va tiéu chuan cudc séng

ctia cdc nhém khac nhau trong xa hoi.

Tién luang phai dugc tra dinh ky.

The text in this document was last updated in June 2023. For the most recent and updated text on Employment & Labour Legislation in

. Vietnam in Vietnamese, please refer to: https://luong.com.vn/
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~

e luat Lao dong (Luat soO
45/2019/QH14)
e Nghi dinh s6 145/2020/ND-CP.

Theo quy dinh tai Diéu 91 cua B luat Lao
déng 2019, muc luong toi thiéu la mic thap
nhat tra cho ngugi lao dong lam cong viéc
gian ddn nhat, trong diéu kién lao dong
binh thudng va phai bao dam nhu cau séng
t6i thiéu clia ngudi lao dong va gia dinh ho
dua trén cac diéu kién vé kinh té va xa hoi
cla dia phudng cling nhu mic ludng binh
quan trén thi trudng lao dong.

Theo quy dinh cta B6 luat Lao dong nam
2019, Chinh phl cong b6 muc ludng toi
thiéu vung trén cd sd khuyén nghi ctia Hoi
dong tién luong quéc gia. HOI dong tién
ludng quéc gia la ¢ quan ba bén gom dai
dién cta Chinh pht, ngudi st dung lao dong
va ngudi lao déng. MUic ludng t6i thiéu dugc
xac dinh theo gid, theo ngay va theo thang
cho cac nganh va cac vung khac nhau.

MUc lugng téi thi€u vung dudc ap dung doi
vGi ngudi lao dong lam viéc theo hgp dong
lao dong trong cac cong ty, doanh nghiép,
hop tac x&, to hgp tac, trang trai, ho gia
dinh, ca nhan, cd quan, t6 chdlc stf dung lao
dong. Tién ludng co thé dudc xac dinh bdi
thoa thuan gilta ngudi lao dong va ngudi s
dung lao (théng qua hgp dong lao dong)
cling nhu thong qua cac Thoa udc lao dong
tap thé, tuy nhién muc luang nay khong
dudc thap hdn mdc udng toi thiéu do Chinh
pht cong bo.

Tién ludng thang tra cho ngudi lao dong
thuc hién cac cong viéc ddon gian nhat
(ngudi lao dong khdong c6 tay nghé) trong

diéu kién lao dong binh thudng khong dudc
thap hon mdc lugng tdi thi€u vung. Cac
doanh nghiép tuy theo dia ban hoat dong
can ci muc lugng toi thi€u vung can xay
dung thang ludng, bang ludng va bang
ludng nang suat lao dong dé tra luong cho
ngudi lao déng. Mdc lao ddng nay sé bang
gia tri trung binh ma hau hét ngugi lao dong
kiém dudc ma khong can phai kéo dai thdi
gian lam viéc tiéu chuan cua ho, va phai
dugc thif nghiém trudc khi dudc gidi thiéu
va ap dung chinh thiic. Ngudi st dung lao
dong phai tham khao y kién cla té chiic dai
dién ¢6 lién quan (néu co). Cac thang do
thong s6 nay dugc st dung nhu la cd sé cho
viéc tuyén dung lao dong, dam phan luong
va tra ludng. Ngudi sif dung lao dong phai
cong bo cong khai thang bang luang tai nai
lam viéc trudc khi thuc hién.

Ngudi st dung lao dong va ngudi lao dong
dang trong qua trinh thif viéc cé thé thoa
thuan vé muc ludng thi viéc, nhung it nhat
phai bang 85% mdic tién lugng binh thudng
cla cong viéc d6. Néu mot ngudi hoc viéc
(trong thai gian hoc nghé, dao tao nghé)
tryc ti€p hodc gian tiép san xuat ra san
pham dé ban, tién ludng phai dudc thoa
thudn gilta cac bén (ngudi hoc viéc va
doanh nghiép). Lao dong thsi vu dudc
hudng muc luong va cac khoan chi bé sung
khac tuong tu nhu nhiing ngugi lao dong
khac.

Su dam bao viéc tuan thi cac quy dinh cta
B6 luat Lao dong, bao gom tién luong t6i
thiéu, la trach nhiém cta Thanh tra Bo Bo
Lao dong, Thudng binh va Xa hoi (MOLISA).

Theo Diéu 13 clia Nghi dinh 2013, néu mot
ngudi st dung lao dong tra cho ngudi lao
dong cua ho muc lugng thap hon muc lugng
t6i thiéu do Chinh phu quy dinh, thi nguai
st dung lao dong phai chiu trach nhiém:
(a) bi phat tién tir 20.000.000 déng dén
30.000.000 dong, néu vi pham co

The text in this document was last updated in June 2023. For the most recent and updated text on Employment & Labour Legislation in
Vietnam in Vietnamese, please refer to: https://luong.com.vn/
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lien quan téi 01 dén 10 ngudi lao
dong;

(b) bi phat tién tir 30.000.000 dong dén
50.000.000 dong, néu vi pham cé
lién quan tdi 11 dén 50 ngudi lao
dong; va

(c) bi phat tién tuf 50.000.000 dong dén
75.000.000 dong, néu vi pham c6
lién quan dén tuU 51 ngudi lao dong
trg lén.

Ngoai ra, Nghi dinh cho phép dinh chi hoat
dong clia doanh nghiép tU mot dén ba
thang dé thanh toan tién ludng thap han
mUc luong toi thiéu do Chinh phi tuyén bé.
Cac quy dinh cta Bo luat Lao dong mdi
(2019) va Nghi dinh thi hanh (2020) dugc ap
dung ké tif ngay 01 thang 01 nam 2021.

Nguon: Diéu 26, 61, 91-93, 212 (5) cla BO
ludt Lao dong nam 2019, ap dung tir ngay 01
thang 01 nam 2021; biéu 49-53 cua Nghi
dinh s6 145/2020/ND-CP.

Ngudi st dung lao dong c6 thé tra luang
theo thdgi gian (hang giG, hang ngay hoac
hang thang), theo cong viéc hodc theo su
hoan thanh nhiém vu. MUc ludng phai dugc
tinh bang VND, trif khi ngugi lao dong la
ngudi nudc ngoai lam viéc tai Viét Nam.
Ngudi st dung lao dong phai cung cap cho
ngudi lao dong mot phiéu ghi ré muc ludng,
tién lam thém gid, tién luong lam dém va
cac khoan khau trur (néu cd), moi khi tra
ludng. Ngudi st dung lao dong va ngudi lao
dong can dat dugc mot thda thudn vé viéc
tra ludng theo thdi gian, theo san pham
(luong khoan) hay mot sé tién co dinh.
Ludng phai dudc trad bang tién mat hoic
chuyén vao tai khoan ngén hang ca nhan
cta ngudi lao dong. Trudng hop chuyén
khoan thi ngudi si dung lao dong phai
thanh todan chi phi md tai khoan va chuyén

khoan.

Tién ludng cé thé dugc trd bang tién mat
hoac tra qua tai khoan ca nhan cta ngudi
lao dong dudc md tai ngan hang. Ngudi lao
dong phai dudc tra ludng truc tiép, day du
va ding thdi han (nhu da thda thuan trong
Hop dong lao dong). Trong trudng hgp tién
ludng khong dugc thanh toan ding han,
viéc tra ludng khong dugc cham han 01
thang (ké tu ngay dén han tra luong) trong
trudng hgp bat kha khang. Néu viéc tra
ludng cham haon 15 ngay, ngudi st dung lao
dong phai trd cho ngudi lao thém mot
khoan tién tuong dudng vdi cac khoan ng
ludng nhan vdi tran 13i suat tién glfi mot
thang do Ngan hang Nha nudc Viét Nam
cong bo tai thai diém thanh toan.

Theo quy dinh cta B6 luat Lao dong, ngudi
st dung lao dong cé nghia vu tra ludng cho
ngudi lao dong: it nhat mot lan trong 15
ngay cho ngudi lao dong dugc xac dinh tra
lugng theo giG, ngay, tuan; it nhat moi
thang mot [an hoac hai tuan mot lan déi vai
ngudilao dong dugc xac dinh tra ludng theo
thang; va theo thoa thuan gilia cac bén, d6i
vGi ngudi lao dong céd muc luong dudc xac
dinh theo thanh pham, san pham (hoan
thanh nhiém vu) va cong viéc. Trudng hgp
cong viéc phai thuc hién trong nhiéu thang
thi tién ludng thang dugc Ung trudc theo
khoi lugng cong viéc da thuc hién trong
thang.

Ngudi st dung lao dong chi dugc khau tri
tién luong clia ngudi lao dong dé boi thudng
thiét hai do lam hu hong cac cong cu va
thiét bi cia ngudi st dung lao dén muc xac
dinh theo quy dinh cta Bo luat Lao dong.
Ngugi lao dong phai dudc théng bao vé
nhiing ly do khau tru tién [Uong ca minh,
tuy nhién mdc khau tri khéng dudc vuat
qua 30% tién ludng hang thang clia ngudi
lao dong sau khi trich ndp cac khoan bao
hiém x3 hdi bat budc, bao hiém y té, bao

The text in this document was last updated in June 2023. For the most recent and updated text on Employment & Labour Legislation in
Vietnam in Vietnamese, please refer to: https://luong.com.vn/
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hiém that nghiép va thué thu nhap.

Cac quy dinh cta Bo luat Lao dong mdi
(2019) va Nghi dinh thi hanh (2020) dugc ap
dung ké tif ngay 01 thang 01 nam 2021.

Nguon: Diéu 94-76 & 102 cua B ludt Lao
dong, 2019; Diéu 54 Nghi dinh sé
145/2020/ND-CP.

The text in this document was last updated in June 2023. For the most recent and updated text on Employment & Labour Legislation in

I Vietnam in Vietnamese, please refer to: https://luong.com.vn/
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02/13 Bai thuong

Cong woc ILO
Ludng lam thém ngoai gic: Quy udc 01 (1919); Lam viéc ban dém: Cong udc 171 (1990)
Viét nam chua phé chudn cdc Quy udc néu trén.

Can tranh [am thém ngoai giG. Khi khong tranh dudc, thi Ludng dudc tinh - téi thiéu la luong
theo giG cong véi moi quyén |gi tinh thém ma ban dang hudng. Theo Quy udc clia ILO 1, muc
ludng lam thém ngoai gid khong dudc thap han (125%) muc luong dinh ky.

Lam dém c6 nghia la tat ca cac cong viéc dugc thuc hién trong mot khoang thai gian khong it
hon bay (07) gid lién tiép, bao gom ca khoang thdi gian tU nifa dém dén 5 gid sang. Mot ngudi
lao dong l[am viéc ban dém la ngudi ma cong viéc doi hoi phai thuc hién mot so lugng dang ké
s6 giG lam viéc vao ban dém ma vugt qua mot gidi han dinh (it nhat 3 gic). Cong udc 171 quy
dinh [am viéc ban dém dugc boi thudng bang cach giam thdi gian lam viéc hodc tra ludng cao
hon hodc céc Igi ich tudng tu. Quy dinh tudng tu c6 thé dudc tim thay trong Khuyén nghi lam
viéc ban dém s6 178 nam 1990.

Néu ban phai lam viéc vao ngay nghilé chung qudc gia/tdn gido hodc ngay nghi trong tuan, ban
dudc tinh luang. Khéng nhat thiét phai trong cung tuan do, mién la quyén dudc nhan luong bu
dap khong bi bd qua.

Néu ban phai lam viéc vao ngay nghi cudi tuan, ban c6 quyén doi hdi mot khoang thdi gian nghi
lién tuc 24 gid bu vao. Khong nhat thiét la vao cudi tuan, nhung it nhat la trong tuan tiép theo.
Tudng tu, néu ban phai lam viéc vao mot ngay nghi lé chung, ban phai dudc tinh ludng bu dap
cho ngay nghi lé nay. M6t mic d6 luong cao hon khi [am viéc vao ngay nghi lé hodc ngay nghi
trong tuan khéng 3y di quyén cta ban vé mot ngay nghi lé/nghi trong tuan.

The text in this document was last updated in June 2023. For the most recent and updated text on Employment & Labour Legislation in

Vietnam in Vietnamese, please refer to: https://luong.com.vn/
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e Luat Lao dbéng (Luat so
45/2019/QH14)

Theo quy dinh cta B6 luat Lao dong, thai
gid lam viéc binh thudng khéng qua 08 gid
moi ngay hodc bén muai tam (48) giG moi
tuan. Ngudi st dung lao dong c6 quyén
quyét dinh sé gid lam viéc theo ngay hoac
hang tuan; so gic lam viéc hang ngay khong
dudc vugt qua 10 gid moi ngay va 48 gid moi
tuan. Tuy nhién Nha nudc khuyén khich
ngudi stf dung lao dong thuc hién tuan [am
viéc 40 gid. Thai gid lam viéc doi vdi ngudi
lao lam cac cong viéc dac biét nang nhoc,
déc hai, nguy hiém sé& bi gidi han theo cac
Quy dinh va Phap Luat nha nudc co lién
quan.

Lam thém gid la viéc lam ngoai thdi gid lam
viéc binh thudng theo quy dinh cla phap
luat, thoa udc lao dong tap thé, hodc theo
noi quy lao dong. Ngugi sif dung lao dong
chi c6 thé dé ngugi lao dong lam thém gig
khi cé sy dong y clia ho va néu sé gid lam
thém khong vugt qua 50% sé gid lam viéc
binh thudng cta ngugi lao ddong moi ngay.
Trudng hgp lam viéc theo tuan thi tong so
gid lam viéc binh thudng va lam thém
khong qua 12 gid. SO gid lam thém khong
qua 40 gid mdi thang. Téng s6 gid lam thém
khong dudc vugt qua 200 gid mot nam tru
nhiing trudng hgp dac biét. Gidi han 300 gic
lam thém moi nam dudgc ap dung déi vdi
san xuat va gia cong cac san pham dién tu,
dét, may va giay dép. Gidi han [am thém gig
md rong dugc ap dung cho cong viéc doi hdi
ngudi lao dong co tay nghé cao.

Tién luong lam thém gid dugc tra cho ngudi
lao dong nhu sau: it nhat 150% muic ludng
binh thudng vao cac ngay trong tuan; it

nhat la 200% muc lugng binh thudng vao
ngay nghi hang tuan; va it nhat 300% muic
lugng binh thudng vao cac ngay lé va ngay
nghi c6 hudng ludng (nghi phép nam).
Ngudi lao dong nhan dudc tién lugng theo
thai gian hodc theo ngay, khi lam thém gid
vao ngay lé va ngay nghi cé hudng luong sé
dudc tra 300% muc tién ludng clia mot ngay
cong binh thugng.

Trong mot sé trudng hdp (quoc phong, an
ninh), ngudi st dung lao déng cé thé yéu
cau ngudi lao dong lam thém gid vao bat ky
ngay nao.

Theo quy dinh cda B Luat Lao dong mdi
(2019) va cac Nghi dinh hudng dan thi hanh
B6 Luat Lao dong (2020) dugc ap dung tu
ngay 01 thang 01 nam 2021.

Ngudn: Didu 98, 105, 107 & 108 ctia Bd luét
Lao dong, 2019 ; Diéu 55 Nghi dinh so
145/2020/Nb-CP.

Theo cac quy dinh cGa B6 luat Lao dong,
ban dém la thgi gian tuf 22:00 dén 06:00 cla
ngay hom sau. Tién lugng [am viéc ban dém
dugc tra theo ty |€ la 130% cua tién ludng
gid binh thudng trong ngay. Ngugi lao dong
lam thém gid trong gic lam viéc dudc hudng
thém 20% mc luong binh thudng cho thai
gian [am thém gid vao ban ngay. Néu ngudi
lao dong phai [am thém gid vao ban dém,
ho nhan dugc tién ludng cho nhiing gid lam
thém theo mot cong thic tinh trong do tap
trung vao viéc ngudi lao dong da lam viéc
thém gid ban ngay trudc khi ho lam thém
gid vao ban dém. Trong trudng hdp ngudi
lao dong khong lam viéc thém gid: (150% +
30% +20%) * 100% mdc lugng binh thudng
néu ngudilao dong khong lam viéc thém gic
vao ngay trudc khi lam thém gid vao ban
dém; (150% + 30% +20%) * 150% mUic ludng
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binh thudng néu ngudi lao dong lam viéc
thém gid vao ngay trudc khi lam thém gid
vao ban dém; (200% + 30% + 20%) * 200%
muc ludng binh thudng néu lam viéc vao
ngay nghi hang tuan; va (300% + 30% +
20%) * 300% muc ludng binh thudng néu
lam viéc vao ngay lé va ngay nghi cé luang
(ngay nghi hang nam).

Theo quy dinh cGa B Luat Lao dong mdi
(2019) va cac Nghi dinh hudng dan thi hanh
B6 Luat Lao dong (2020) dugc ap dung tu
ngay 01 thang 01 nam 2021.

Nguon: Diéu 98 & 106 clia BO ludt Lao dong,
2019; Diéu 56-57 Nghi dinh s6 145/2020/ND-
CP

Viéc nghi bu khingugilao dong lam viéc vao
cac ngay nghihangtuan hodc ngay lé khdng
dugc quy dinh trong Bo luat Lao dong vi
nhin chung Luat khong yéu cau lamviécvao
ngay nghi hang tuan va ngay lé&. Trong
trudng hgp can thiét phai [am thém gic,
ngudi st dung lao dong cé trach nhiém bo
tri cho nguai lao dong nghi bu vao thgi gian
khac hoac tra thém mdc khac biét gilta tién
ludng cda thai gid lam viéc binh thudng va
thai gid lam thém (tdc la 50%, 100 % hoac
200% cua muc ludng lam viéc binh thudng
cUa ngudi lao dong). Trudng hgp khong bo
tri nghi dugc cho ngudi lao dong nghi bu du
s0 thdi gian thi phai tra ludng lam thém gig.

Theo quy dinh cGia B6 Luadt Lao dong mdi
(2019) va cac Nghi dinh hudng dan thi hanh
B6 Luat Lao dong (2020) dudc ap dung tu
ngay 01 thang 01 nam 2021.

B ludt Lao dong khong quy dinh lam viéc
vao nghi hang tuan/ngay lé. Tuy nhién, theo
cac quy dinh tai biéu 98 va biéu 107, néu
ngudi lao dong lam viéc vao ngay nghi hang
tuan thi dugc hudng muc lugng bang 200%
mUc ludng clia cong viéc lam ngay binh
thudng va muc luang 300% doi véi nhiing
ngay nghi [é Qudc gia. Ngudi lao dong l[am
thém gid vao ngay lé rai vao ngay nghi hang
tuan s€ dugc tra ludng lam thém giG. Nguai
lao déng lam thém gid vao ngay nghi lé ¢
hudng luong sé dugc tra ludng lam thém gic
vao ngay nghi hang tuan.

Theo quy dinh ca B Luat Lao dong mdi
(2019) va cac Nghi dinh hudng dan thi hanh
B6 Luat Lao dong (2020) dugc ap dung tu
ngay 01 thang 01 nam 2021.
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03/13 Nghi phép nam va ngay
Nghi phep chung

Cong woe ILO

Quy udc 132 (1970) vé Quy udc tinh ludng cho lam viéc vao ngay nghi phép
Quy udc 14(1921), 47 (1935) va 106 (1957) cho lam viéc vao ngay nghi trong tuan. Ngoai ra,
trong nhiéu nganh, cac Quy udc khac nhau dudc ap dung.

Viét nam chi phé chuan Quy udc 014.

Tém tat cdc diéu khodn theo Céng udc ILO

M&t nhan vién dugc hudng it nhat 21 ngay phép lién tuc c6 lugng moi nam. Khong bao gom
ngay nghi phép quéc gia va ton gido. Thoa udc tap thé phai ¢ it nhat mot ngay nghi phép nam
6 lugng day di cho mai 17 ngay ma nhan vién lam viéc hodc dudc tinh ludng.

Ban phai dugc tinh ludng trong cac ngay nghi phép chung qudc gia va chinh thiic dudc cong
nhan .

Ngugilao dong dudgc hudng it nhat hai muci bon gid lién tuc nghi mai 7 ngay, nghia la mot tuan.
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e Luat Lao dbéng (Luat so
45/2019/QH14)

Ngudi lao dong sau dd 12 thang lam viéc thi
dudc nghi hang nam hudng nguyén luong
theo thdi gian nhu sau: 12 ngay lam viéc doi
vGi ngudi lao dong lam viéc trong diéu kién
binh thudng; 14 ngay lam viéc déi v8i ngudi
lam cong viéc ndng nhoc, nguy hiém; va 16
ngay lam viéc d6i vdi ngudi lao dong lam
cac cong viéc dac biét nang nhoc, doc hai.

D6i vdi ngudi lao dong dudi 18 tudi va ngudi
khuyét tat thi s6 ngay nghi hang nam la 14
ngay. CU 05 nam lam viéc cho 01 ngugi su
dung lao dong, ngugi lao dong dudc hudng
thém mot ngay nghi hang nam. Doi véi
ngudi lao dong c6 dudi moét nam lam viéc
hoac nhiing ngudi nghi viéc khi chua hét
nam thi s6 ngay nghi hang nam dudc tinh
theo ty lé tuang Ung vdi s6 thang lam viéc.
S6 ngay nghi hang nam dugc tinh nhu sau:
[s6 ngay nghi hang nam (12 hodc 14 hoac
16) +s6 ngay nghi hang nam tang thém theo
tham nién (mo6i 5 nam tang thém 01
ngay)/12 thang] x s6 thang lam viéc thuc té
trong ndm. Phan du 1&n hon hodc bang 0,5
dugc lam tron lén 1 ngay.

Khi nghi hang ndm, ngudi lao déng dudc
tam Ung trudc mot khoan tién it nhat bang
tién luong clia nhitng ngay nghi. Ngudi su
dung lao dong cd cé quyén quy dinh lich
nghi hang nam sau khi tham khao y kién cua
ngudi lao dong va phai thong bao trudc cho
ngudilao dong. Néu ngudi st dung lao dong
da b6 tri ké hoach nghi phép hang nam, tuy
nhién ngudi lao dong tu nguyén lam viéc
vao nhling ngay nay, thi ngoai tién [Udng tra
cho ngay nghi cé hudng ludng, ngudgi su

dung lao dong phai thanh toan day du tién
ludng cho nhiing ngay lam viéc d6 (200%
mUc ludng binh thudng cho ngay lam viéc).
Néu ngudi lao dong chua nghi hang nam
hoac chua nghi hét s6 ngay nghi hang nam
do ngudi st dung lao dong khong bo tri
dudc theo lich nghi da quy dinh, dong thdi
yéu cau ngudi lao dong di lam thém vao
nhifng ngay nay thi ngudi lao dong dugc tra
300% mdic tién luong binh thudng. Ngudi
lao dong nhan luong theo thdi gian hoac
theo san pham dugc hudng téng cong 400%
mUc ludng binh thudng dé lam viéc vao
nhitng ngay nghi hang nam (100% ludng
binh thudng + 300% cho ngay nghi phép
nam chua st dung).

Ngudi lao dong dudc nhan tién cho nhiing
ngay phép hang nam chua nghi trong
trudng hgp nghi viéc (do thoi viéc, mat viéc
lam) hodc cac ly do khac. Viéc chia nho cac
ngay nghi hang nam cling dugc phap luat
cho phép.

Theo quy dinh ca B Luat Lao dong mdi
(2019) va cac Nghi dinh hudng dan thi hanh
B6 Luat Lao dong (2020) dugc ap dung tu
ngay 01 thang 01 nam 2021.

Nguon: Diéu 111-114 cta B luat Lao dong,
2019; Diéu 66 & 677 ctia Nghi dinh Quy dinh
chi tiét mot s6 diéu clia BS luat Lao dong vé
Diéu kién lam viéc va Quan hé lao dong (s6
145/2020/ND-CP).

Ngudi lao dong dudc hudng 11 ngay nghi cd
hudng ludng day dd vao nhiing ngay sau
day: 01 ngay vao Tét dudng lich theo lich
Dudng lich (ngay 01 thang 1); 5 ngay Tét
Nguyén dan (c6 thé nghi 01 ngay cudi nam
va 04 ngay dau nam am lich); Ngay Gio to
Hung vuong Hung Vuong (ngay 10 thang 3
am lich); Ngay Chién thang (30 thang 4
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duong lich); Ngay Quéc khanh (ngay 02
thang 9 duang lich), vao ding ngay 2 thang
9 va mét ngay trudc hoac sau ngay 2 thang
9 (ngay mung 1 hoac mung 3 thang 9). Ngay
nghi Tét Nguyén dan va ngay Quéc Khanh
dugc quyét dinh hang nam bdi Thu tudng
Chinh phu.

Theo quy dinh cGia B6 Luat Lao dong mdi
(2019) va cac Nghi dinh hudng dan thi hanh
B6 Luat Lao dong (2020) dudc ap dung tu
ngay 01 thang 01 nam 2021.

Nguon: Diéu 111-112 ctia BS luat Lao dong,
2019.

Hang tuan, ngudi lao dong dudc nghi 24 gid
lién tuc (mot ngay) vao chd nhat hodc bat ky
ngay co dinh nao khac trong tuan. Cac ngay
nghi hang tuan phai dugc néu rd trong quy
dinh ndi bo (cGia doanh nghiép) hoac thoa
udc lao dong tap thé. Trong trudng hgp dac
biét do chu ky lao dong khong thé nghi hang
tuan, thi ngugi st dung lao dong cé trach
nhiém bao dam cho ngudi lao dong dugc
nghi tinh binh quan 01 thang it nhat 04
ngay. Néu ngay nghi lé trung vao ngay nghi
hang tuan thi ngudi lao dong dudgc nghi bu
vao ngay lam viéc ké tiép.

Theo quy dinh clia B Luat Lao dong mdi
(2019) va cac Nghi dinh hudng dan thi hanh
B6 Luat Lao dong (2020) dudc ap dung tu
ngay 01 thang 01 nam 2021.

Nguon: Diéu 111 cGa BO luat Lao dong,
2019.
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04/13 Bao dam viéc lam

Cong woc ILO
Quy udc 158 (1982) vé cham dut viéc lam

Quy udc 158 khdng dudc Viét nam phé chuan.
Tom tat cdc diéu khodn theo Céng udc ILO

Cac cau hoi trong phan sau day do ludng su bao dam hoac ngay ca su linh dong hoac bap bénh
clla mot méi quan hé lao dong. Mac du cac cau hai nay khéng dudc néu rd rang trong chi Quy
Udc (trd cap thoi viéc va yéu cau thong bao theo Quy udc No. 158 vé Cham ddt viéc lam) Tuy vay,
cac thong l€ t6t trong linh vuc nay yéu cau nhan vién c6 mot van ban hgp dong lao dong; Ngudi
lao dong c6 Hgp dong co thdi han khong dugc thué dé [am cac nhiém vu ban chat [a thudng
xuyén; mot giai doan thif viéc hdp ly (ly tudng [a it hdn hodc bang 6 thang) theo sau dé la danh
gia mlc do thich hgp cia mot nhan vién; mot giai doan ra thong bao phai dugc néu trong maét
Hgp dong lao dong trudc khi cham dit quan hé viéc lam; va ngudilao dong dudc tra trg cap thoi
viécdo cham ddt quan hé viéc lam.

M6t hdp dong lao dong phai dugc xac 1ap bang van ban hodc bang I8i néi. Tuy vay Ngudi lao
dong phai dudc cung cdp mot van ban vé viéc lam lic bat dau nhan viéc.

Ngudi lao dong c6 hgp doéng co thai han khdng dudgc thué lam viéc cho cac nhiém vu thudng
xuyén vi n6 dan dén bap bénh trong viéc lam.

Mot giai doan thif viéc hgp ly phai danh cho ngudi lao dong dugc hoc hai cac k§ nang mai. Mot
nhan vién mdi dudc tuyén c6 thé bi cho nghi viéc trong thai gian thif viéc ma khong dé lai hé
qua tiéu cuc.

Mot thgi gian thong bao hgp ly, tuy thudc vao thdi gian phuc vu ciia mot nhan vién, can phai
cé trude khi ngudi st dung lao dong c6 thé cho cham dit quan hé lao dong.

Ngudi st dung lao dong c6 thé dugc yéu cau phai tra trg cap thoi viéc khi cham ddt cong viéc
(do du thira hoac bat ky ly do gi ngoai trif thiéu kha nang hoac vi pham ky luat)
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e Luat Lao dong (Luat so

45/2019/QH14)

e Ludt Bao hiém x3a hoi (s6
71/2006/QH11)

e Labour Code (Law No.
45/2019/QH14)

e Social Insurance Law (Law

No.71/2006/QH11)

BG luat Lao dong mdi da ma rong khai niém
vé ngudi lao dong. Bat ky ngudi nao lam viéc
theo thoa thudn thda man ba yéu to sau: (i)
c6 viéc lam, (ii) dudc tra luong va (iii) lam
viéc dudi su quan ly, diéu hanh, giam sat
cla ngudi st dung lao dong, dudc goi la
ngudi lao dong theo BO ludt Lao dong mdi.

Theo quy dinh clia B Luat Lao dong mdi
(2019) va cac Nghi dinh hudng dan thi hanh
B6 Luat Lao dong (2020) dudc ap dung tu
ngay 01 thang 01 nam 2021.

Hop dong lao dong la su thoa thudn gitia
ngudi lao dong va ngudi s dung lao dong
vé viéc [am c6 tra ludng, diéu kién lam viéc,
cac quyén va nghia vu ciia moi bén trong
quan hé lao dong.

B6 luat Lao dong quy dinh ca hai loai hgp
dong xac dinh thdi han va hgp déng khong
xac dinh thgi han. Hgp déng lao dong phai
bang van ban, trif nhiing cdng viéc tam thdi
c6 thdi han dudi 3 thang. Hdp dong lao
dong phai dugc lap thanh hai ban, moi bén
giti mot ban. Méi ngudi st dung lao dong khi
ki hgp dong vdi ngudi lao dong phai cung
cdp cho ngudi lao dong bang van ban, tén
va dia chi cta ngudi st dung lao dong, loai
hinh cong viéc va vi tri [am viéc (ngi lam

viéc), thGi han cua hgp dong lao dong, diéu
kién thanh toan ludng (phuong thiic thanh
toan va thdi gian thanh toan luagng), thang
bang ludng va ché do tang luong, thai gid
lam viéc va thdi gic nghi nggi, trang thiét bi
bdo hd ca nhan (PPE), bao hiém x3 hdi va
bao hiémy té, viéc dao tao nghé va cac khda
hoc nang cao k§ nang nghé nghiép cho
ngudi lao dong.

DGi vdi cong viéc thdi vu ¢o thai han khong
qua ba thang, hgp dong bang 13i ndi c6 thé
dugc giao két. Nghi dinh nam 2015 quy dinh
hgp dong lao dong c6 thé dudc stfa déi mot
lan duy nhat trong Phu luc hgp dong lao
dong va khong dudc thay déi trong cac loai
hop dong da ky, tri nhitng thay déi trong
hop dong lao dong vdi ngudi lao dong cao
tudi va nhitng ngudi [a can b6 cong doan
ban chuyén trach.

Mot hgp dong lao dong dién ti phu hgp vdi
Ludt Giao dich dién tlr sé c6 y nghia nhu mot
hdp déng lao ddng bang van ban. Déi vdi
cong viéc tam thai dudi mét thang, hgp
déng miéng c6 thé dudc ky két, trii cac
trudng hop néu tai Diéu 18 (2), Diéu 145 (1a)
va Diéu 162 (1). Nghi dinh ndam 2015 quy
dinh thaGi han cua hgp dong lao dong chi
dugc stfa doi mot lan trong Phu luc hagp
déng lao dong va khong dugc thay doi loai
hop dong da ky, tru trudng hgp co thay doi
trong hgp dong lao dong doi véi ngudi lao
dong tudi cao va ngudi la can bo cong doan
ban chuyén trach.

Theo quy dinh cGia B Luat Lao dong mdi
(2019) va cac Nghi dinh hudng dan thi hanh
BO Luat Lao dong (2020) dudc ap dung tu
ngay 01 thang 01 nam 2021.

Nguoén: Diéu 13-22 cua Bo ludt Lao dong,
2019; Nghi dinh 05/2015/ND-CP; Diéu 5-6
cta Nghi dinh Quy dinh chi tiét mot sé diéu
cla B luat Lao dong vé Diéu kién lam viéc
va Quan hé lao dong (s6 145/2020/ND-CP).
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Luat Lao dong quy dinh cac loai hgp dong
lao dong: hdp dong khdng xac dinh thdi han
(hai bén khong xac dinh thdi han va thdi
diém cham dut hiéu luc hgp dong); hagp
dong xac dinh thgi han (thdi han dudc quy
dinh va hiéu luc hgp dong la trong vong 36
thang hodc it han). Phu luc dinh kém nham
stfa d6i thai han cta hgp dong lao dong la
khong dugc phép.

Néu ngudi lao déng van tiép tuc lam viéc
sau khi hét han hgp déng ban dau, hai bén
phai ky két hgp doéng lao dong mdi trong
vong 30 ngay. Néu qua thdi han nay ma hgp
dong mai khong dudc ky két, thi hgp dong
c6 thdihan ban dau chuyén thanh hgp dong
khong xac dinh thdi han.

Cac hgp dong lao dong xac dinh thdi han co
thé dudc gia han mét lan duy nhat. Thdi han
t6i da clia hgp dong xac dinh thai han bao
goém ca thdi gian gia han la 72 thang. Néu
ngudi lao dong van tié€p tuc lam viéc sau khi
hét cac ky han nay, thi hgp dong lao dong
xac dinh thdihanvahgp dénglao dong mua
vu trd thanh mot hgp dong lao dong khong
xac dinh thgi han.

Thdi han toi da cua gidy phép lao dong doi
vGi ngudi nudc ngoai/ngudi lao dong nudc
ngoai [a 02 nam. C6 thé gia han thém mot
l&n t6i da 02 nam.

Theo quy dinh clia B Luat Lao dong mdi
(2019) va cac Nghi dinh hudng dan thi hanh
B6 Luat Lao dong (2020) dudc ap dung tu
ngay 01 thang 01 nam 2021.

Nguon: Diéu 20 & 22(2) cla Bo ludt Lao
déng, 2019.

Ngudi st dung lao dong va ngudi lao dong
6 thé thoa thudn hgp dong thir viéc, trong
dé phai c6 cac quyén va trach nhiém cla ca
hai bén trong thai gian thif viéc. Thai gian
thtf viéc khong dudc kéo dai va mot ngudi
lao dong chi dudgc thif viéc mét [an duy nhat
cho mot vi tri cong viéc trong mot doanh
nghiép. Thdi gian th{f viéc dugc can clf vao
tinh chat phic tap cta cong viéc va kj nang
can thiét dé lam viéc. Thi viéc khong dugc
phép ap dung cho hgp déng lao dong cd
thai han dudi 1 thang.

Hgp dong thr viéc phai co tén, dia chi cua
ngudi st dung lao dong hodc clia ngudi dai
dién hgp phap ctia ngudi st dung lao dong;
ho, tén, ngay thang nam sinh, gidi tinh, dia
chi thudng trd, s6 chiing minh nhan dan
hoac gidy t6 hdp phap khac clia ngudi lao
dong; mo ta cong viéc va ndi lam viéc; thdi
han clia hgp dong thit viéc; tién ludng, hinh
thic tra luong, thdi han tra ludng (thdi han
thanh toan), cac khoan phu cap va cac
khoan bo sung khac; phudgngtién bao hé lao
dong ca nhan cho ngudi lao dong; thai gic
lam viéc va thdi giG nghi ngai.

Thai gian th{f viéc d6i da nhu sau: 30 ngay
déi véi cong viéc yéu cau bang tét nghiép
trung hoc, trung hoc chuyén nghiép hoac
dao tao nghé; 60 ngay déi vdi cac cong viéc
yéu ciu bang tét nghiép cao dang trd |én;
180 ngay d6i vdi cong viéc doi hoi trinh do
quan ly doanh nghiép (vi tri quan ly); va 6
ngay lam viéc d6i vdi cac loai cong viéc
khac.

Ngudi st dung lao dong c6 trach nhiém
thong bao cho ngudi lao dong két qua thdi
gian th{ viéc khi két thic thgi gian thif viéc.
Néu ngudi lao dong vugt qua thdi gian thir
viéc, ngudi sif dung lao dong phai ky hgp
dong lao dong v8i ngudi lao dong. Néu két
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qua thdi gian thtf viéc khong théa man yéu
cau, hgp dong thi viéc cd thé dugc cham
dat. Tién luong clia ngudi lao dong trong
thgi gian thirviéc phai bang it nhat 85% mdic
ludng t6i thiéu.

Trong thai gian th{ viéc, méi bén cé quyén
cham ddt hgp dong thif viec ma khong can
thong bao trudc va khong phai béi thugng
thiét hai néu viéc thl viéc khong dap Ung
cac yéu cau theo thoa thuan cla ca hai bén.

Theo quy dinh clia B Luat Lao dong mdi
(2019) va cac Nghi dinh hudng dan thi hanh
B6 Luat Lao dong (2020) dudc ap dung tu
ngay 01 thang 01 nam 2021.

Nguon: Diéu 24-27 B luat Lao dong, 2019.

Hgp dong lao dong cham dut trong cac
trudng hdp sau day: hét han hoac hoan
thanh cac nhiém vu da néu trong hgp dong
hgp dong; theo thoa thudn gilta cac bén;
ngudi lao dong hodc ngudi sU dung lao
dong chét (hodc dudc Toa an tuyén bo mat
tich); ngudi lao dong bi xuf ly ky luat sa thai;
ngudi lao dong bi két an tu giam; ngudi
nudc ngoai bi tur choi gidy phép lam viéc tai
Viét Nam theo quyét dinh clia cd quan ¢é
tham quyén; ngudi lao dong hoac ngudi st
dung lao déng don phudng cham dit hop
dong; ngugdi lao dong dén tudi nghi huu
(hudng trg cap luong huu tu bao hiém x3
hoi); doanh nghiép cham ddt hoat dong,
ngudi st dung lao dong ddn phudng cham
dut hgp dong lao dong do thay doi ca cau,
cong nghé hoac vi ly do kinh té, sap nhap,
hop nhat hoac chia tach doanh nghiép.

Ngudi lao dong c6 quyén don phudng cham
dut hgp dong lao dong khong xac dinh thdi
han trong trudng hgp sau: khong dugc bo tri
theo dlng cong viéc, dia diém lam viéc,

hodc khong dudc bao dam diéu kién lam
viéc da thdéa thuan trong hgp dong lao
dong; khong dudc tra ludng day dd hoac
ddng thdi han tra luong da thoa thuadn trong
hgp dong lao dong; bi ngudc dai, quay réi
tinh duc hodc cudng bulc lao dong (nhiing
hanh vi bat hgp phap ctia ngudi st dung lao
dong nhu bao luc, hanh vi hung hang, thiéu
ton trong, hanh vi lam nhuc, hanh vi anh
hudng dén slc khde, nhan pham, danh duy
clia ngudi lao dong, va st dung cac bién
phap cudng ché hoac quay réi tinh duc tai
noi lam viéc); khong cé kha nang dé thuc
hién trach nhiém theo hgp dong do nhiing
kho khan clia ban than hodc gia dinh; dugc
bau hodc bo nhiém lam viéc toan thgi gian
trong mot cd quan dan ctf hay trong bo may
nha nudc; phai nghi lam theo chi dinh cla
bac si (chi ap dung cho lao dong nit mang
thai); bi 6m dau, tai nan, chan thuong ma
khong c6 kha nang tiép tuc cong viéc sau
khi digu tri.

Ngudi st dung lao dong cling c6 quyén ddn
phudng cham dit hgp déng lao dong trong
cac trudng hgp sau day: ngudi lao dong
khong hoan thanh cac nhiém vu theo hgp
dong; ngudilao dong 6m dau, tai nan sau 12
thang diéu tri (doi v8i hdp dong khong xac
dinh thdi han), 6 thang (d6i véi hgp dong
thai xac dinh thai han) hoac nhiéu han mot
nlfa thsi han hgp dong mua vu thdi han
dudi 12 thang ma chua hoéi phuc; phai thu
hep san xuat va giam lao dong do hdu qua
cUa thién tai, héa hoan hodc vi nhitng ly do
bat kha khang; ngudi lao dong khong co
mat tai nai lam viéc sau thdi gian tam hoan
hop doéng da két thdc (trong trudng hgp
dudc quy dinh tai BO ludt Lao dong); ngudi
lao déng dén tudi nghi huu; ngudi lao dong
khong cé mat tai ngi lam viéc trong 05 ngay
lam viéc lién tuc; va néu thong tin do ngudi
lao déng cung cap khi ki két hgp dong
khong dung vdi Diéu 16 (2) lién quan dén
thong tin ca nhan bao gom ho tén, ngay
sinh, gidi tinh, ndi cu trd, trinh d6 hoc van,

The text in this document was last updated in June 2023. For the most recent and updated text on Employment & Labour Legislation in
Vietnam in Vietnamese, please refer to: https://luong.com.vn/

. o ° Wagelndicator.org

Decent Work Check 2023 | 16



ky nang va trinh d6 chuyén mon nghé
nghiép, tinh trang sdc khde va cac thong tin
lién quan khac.

Trong trudng hdp ngudi st dung lao dong
ddn phudng cham dut hgp dong, thdi gian
thong bao trudc t6i thiéu phai la 3 ngay lam
viéc trong trudng hgp o6m dau kéo dai (dé
cap & phan trén) hodc hgp dong mua vu
hoac theo cong viéc dudi 12 thang. Thdi
gian thdng bao trudc téi thi€u la 30 ngay doi
vGi hgp dong xac dinh thgi han va 45 ngay
déi véi hgp dong khong xac dinh thgi han.

Thdai han thong bao cham dit hgp dong cla
mot trong hai bén la 3 ngay lam viéc déi vdi
trudng hgp hdp dong xac dinh thdi han ¢o
thai han dudi 12 thang; 30 ngay lam viéc doi
vGi trudng hgp cham dut hgp dong xac dinh
thai han;va 45 ngay d6i véi hgp dong khong
xac dinh thai han; trong mét sé nganh nghé
dac biét, thgi gian thong bao trudc dudc xac
dinh bdi chinh phu.

Cac nganh nghé dac biét dugc xac dinh nhu
sau:

a) Thanh vién t6 bay; k§ thuat vién bao
dudng tau bay, thg stfa chita hang
khong; diéu phai vién chuyén bay;

b) Ngugi quan ly doanh nghiép theo
quy dinh cla Luat Doanh nghiép;
Luat Quan ly va st dung vén dau tu
cla Nha nudc trong doanh nghiép;

c) Thuyén vién lam viéc trén tau bién
Viét Nam hoat dong & nudc ngoai;
thuyén vién do cac cd quan cua Viét
Nam ctf di tau thuyén nudc ngoai;

d) Cac trudng hgp khac do phap luat
quy dinh.

DGi vGi nhitng nganh nghé dac biét nay,
Nghi dinh ndm 2020 quy dinh thdi han cham
ddt hgp dong doi véi hgp dong khong xac
dinh thgi han hodc hgp dong c6 thai han tu
12 thang trd [én la it nhat 120 ngay. Thong
bao cham dut hgp dong lao dong la méot

phan tu (25%) thgi han hgp dong néu thgi
han hgp dong la dudi 12 thang.

Ngudi st dung lao dong khong dugc phép
ddn phuong cham ddt hgp dong lao dong
trong cac truong hgp sau khi ngudgi lao
dong: bi bénh tat, tai nan lao dong hoac
bénh nghé nghiép dang trong qua trinh
diéu tri; nghi phép nam, nghi phép ca nhan,
hoac bat ky loai hinh nghi nao khac dugc
ngudi st dung lao dong déng y; lao dong nit
vang mat do két hon, dang mang thai, nghi
thai san, hoac dang nudi con dugi 12 thang
tudi. Tuy nhién, ngudgi st dung lao dong cd
thé tu choi gia han hgp dong lao dong khi
hop dong da hoan thanh hodc da hét hiéu
luc trong nhiing trudng hdp nay.

MGt trong hai bén cd thé rat lai viéc dan
phudng cham dut hgp dong lao dong vao
bat ky thGi diém nao trudc khi két thic thgi
han théng bao bang van ban, véi diéu kién
viéc rat khoi doé phai dudc bén kia dong y.

Viéc cham diit hgp dong lao dong trong thdi
gian thif viéc khong can phai c6 thong bao
cham dut hgp doéng lao dong.

Theo quy dinh cda B Luat Lao dong mdi
(2019) va cac Nghi dinh hudng dan thi hanh
B6 Luat Lao dong (2020) dugc ap dung tu
ngay 01 thang 01 nam 2021.

Ngudn: Didu 27, 34, Diéu 36-40; 155 va 138
cta Bo luat Lao dong, 2019; Diéu 7 clia Nghi
dinh Quy dinh chi tiét mot so diéu clda Bo
ludt Lao dong vé biéu kién lam viéc va Quan
hé lao dong (s6 145/2020/ND-CP).

B luat Lao dong quy dinh trg cap thoi viéc
va trg cap mat viéc lam. Trg cap thoi viéc
dugc tra trong cac trudng hgp nghi lam viéc
ngoai truf cac truong hgp thoi viéc do ky luat
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sa thai, nghi huu va do ngugilao dong cham
ddt hgp dong lao dong trai phap luat. Trong
trudng hop dudc tra trg cap thoi viéc nay,
ngudi lao dong dugc hudng nifa thang (15
ngay) luang va phu cap lugng cho moi nam
lam viéc.

Trg cap mat viéc lam dudc tra bdi ngugi su
dung lao dong trong trudng hdp cham dat
hop déng lao dong do thay d6i ca cau hodc
cong nghé hoac vi ly do kinh té, sap nhap,
mua lai hodc chia tach doanh nghiép. Trong
trudng hgp nay, ngudi lao dong dudc hudng
mot thang ludng cho moi nam lam viéc.
Trong trudng hdp cat giam lao déng do doi
du, ngudi lao dong dugc hudng mdc trg mot
thang cho moi nam [am viéc (toi thiéu la hai
thang ludng) nhu la khoan trg cap mat viéc.

Néu ngudi st dung lao dong ddn phudng
cham dut hgp dong lao dong trai phap luat
thi ngudi st dung lao dong phai nhan ngugi
lao dong trd lai lam viéc theo hgp dong lao
dong da giao két va phai tra tién ludng, bao
hi€m xa hoi, bao hiémy té trong nhitng ngay
ngudi lao dong khong dugc lam viéc cong
vGi it nhat 02 thang tién ludng theo hgp
dong lao dong. Néu ngudi lao dong khong
mudn dudc tai tuyén dung thi ngugi sirdung
lao dong phai boi thudng theo quy dinh
cong thém khoan trg cap thoi viéc néu trén.
Néu ngudi dung lao dong khéng mudn nhan
ngudi lao dong lam viéc trd lai va ngudi lao
dong dong vy, thi ngoai viéc phai tra khoan
tién boi thudng, trg cap thoi viéc theo quy
dinh phap luat, ngudi st dung lao dong phai
thoa thuan vé boi thuong thém doi vdi
ngudi lao dong (nhung it nhat phai bang hai
thang tién ludng thep hgp dong lao dong)
dé cham ddt hgp dong lao dong. Trudng
hdp vi pham quy dinh vé thdi han bao trudc
thi phai boi thudng cho ngudi lao dong méot
khoan tién tudng Ung vdi tién ludng cua
ngudi lao dong trong nhiing ngay khong
bao trudc.

Ngugi lao dong chdm dit hgp dong lao
dong trai phap luat thi khong du diéu kién
dé hudng trg cap thoi viéc. Ngudi lao dong
phai boi thudng cho ngudi stf dung lao dong
nlfa thang tién ludng theo hgp dong lao
dong va boi hoan cac chi phi dao tao (néu
cd), va phai boi thudng cho ngudgi sif dung
lao dong mot khoan tién tudng Ung vdi tién
ludng clia ngudi lao dong trong nhiing ngay
khong bao trudc néu vi pham quy dinh vé
thgi han bao trudc.

Nguon: Diéu 40-41 cla BO luat Lao dong,
2019; Didu 2 (3 & 4), 139 (6) & 140 clia Luat
B4o hiém x3 hdi (s6 71/2006/QH11).
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05/13 Trach nhiém Gia dinh

Cong udc ILO

Quy udc 156: Quy udc vé Ngudi lao dong vdi Trach nhiém Gia dinh (1981)
Khuyén nghi 165: Ngudi lao dong vdi Trach nhiém Gia dinh (1981)

Viét nam chua phé chuan cac Quy udc néu trén.

Tom tdt cdc diéu khodn theo Céng udc ILO

Diéu khoan nay danh cho ngugi cha mdi ¢ con va thdi diém con sinh ra va thudng [a ngén han.
Khuyén nghi di kém (No. 165) v8i Quy udc clia ILO vé Trach nhiém Gia dinh danh cho viéc nghi
phép cta cha me nhu la mét [ua chon cho cha hodc me cé ky nghi phép dai han (c6 ludng hodc
khong luang) ma khong phai tu bo viéc lam. Nghi phép ctia cha me thudng dudc tinh khi han
nghi phép cta cha va me da hét. Vi cha me dang lam viéc, luat cé thé xac dinh thai gian cha
me nghi phép bat budc cho cha hodc me.

Khuyén nghi 165 doi hoi tim kiém bién phap cai tién diéu kién lam viéc téng quat qua cac thu
xép linh dong vé cong viéc.
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e luat Lao dong (Luat so
45/2019/QH14)

e Luidt Bao hiém x3 hdi (Ludt sé
58/2014/QH13)

B6 luat Lao dong khong quy dinh cu thé vé
viéc nghi clia lao dong nam khi c6 con. Tuy
nhién, theo Diéu 115 cta BS luadt Lao dong,
quyén lgi nghi phép ca nhan c6 thé dugc ap
dung trong trudng hdp nay. Khong cé quy
dinh riéng nao vé viéc lao dong nam nghi
sinh con. Tuy nhién trudng hdp ca chava me
déu tham gia bao hiém x3 hoi hodc mét
trong hai ngudi tham gia dong bao hiém ma
ngudi me bi chét trong khi sinh con, ngudi
cha hay bat ky ngugi nao khac nudi dudng
con dugc hudng ché do thai san cho dén khi
con du bén thang tudi.

TU ngay 01 thang 1 nam 2016, lao dong nam
tham gia bao hiém xa héi dugc nghi khi vg
sinh con, cu thé: 05 ngay lam viéc néu vg
sinh thudng; 07 ngay lam viéc khi vg sinh
con phai phau thuat hay sinh con dudi 32
tuan tudi, 10 ngay lam viéc néu vg sinh doi
va tif con th(f ba trd [én thi c(f thém moi con
dugc nghi thém 03 ngay; 14 ngay lam viéc
trong trudng hgp vg sinh tu hai con tré lén
va phai phau thuat. Thgi gian nghi lam
hudng ché doé thai san phai dugc thuc hién
trong vong 30 ngay dau ké tu ngay vg sinh
con.

Nguon: Diéu 115 ctia BO ludt Lao dong (Luat
s6 45/2019/QH14); Didu 34 cta Lujt Bao
hiém x3 hoi (Luat s6 58/2014/QH13); Thong
tu's6 59/2015/TT-BLDTBXH.

Khong c6 quy dinh cu thé vé thgi gian nghi
hudng ché do thai san trong BO luat Lao
dong.

Khong cé quy dinh cu thé dudc néu ra trong
Luat dé hd trg su can bang giila cong viéc -
cudc song cho ngudi lao dong la cha me
hoac ngudi lao dong c6 cac trach nhiém vdi
gia dinh. Tuy nhién, B0 luat Lao dong cling
quy dinh thdgi gian lam viéc ngan han néu
ngudi lao dong va ngudi st dung lao dong
dat dudc thoa thudn vé thai gian lam viéc it
hon s6 giG lam viéc binh thudng trong méot
ngay hoac tuan trong truéng hgdp lam viéc
ban thgi gian. Ngugi lao dong [am viéc ban
thai gian dudc hudng ludng, quyén va nghia
vy tueng tu nhu ctia ngudi lao dong lam viéc
toan thdi gian, va dudc quyén binh dang vé
cd hoi, bdo dam an toan lao dong, vé sinh
lao dong, khong bi phan biét doi xU. Day la
mot phan cla chinh sach cda nha nudc dé
khuyén khich ngugi stf dung lao dong tao
diéu kién cho ca lao dong nam va lao dong
nlf lam viéc thuong xuyén va ap dung rong
rdi ché do lam viéc theo thgi gian linh hoat,
lam viéc it gi6 han, lam viéc ban thgi gian.

Theo quy dinh cda Bo Luat Lao dong mdi
(2019) va cac Nghi dinh hudng dan thi hanh
B6 Luat Lao dong (2020) dugc ap dung tu
ngay 01 thang 01 nam 2021.

Nguon: Diéu 32 & 135(2) cta BO6 luat Lao
dong, 2019
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06/13 Lam viéc va sinh con

Cong udc ILO

MGt Quy udc tdde day (103 tUf nam 1952) néu it nhat 12 tuan nghi phép sinh con, 6 tuan trudc
va 6 tuan sau. Tuy vay, mot Quy udc sau nay (No. 183 tif ndm 2000) yéu cau nghi phép sinh
con phai it nhat 14 tuan gdm sau tuan bat budc sau khi sinh con.

Viét nam chua phé chuan Quy udc néu trén.

Tom tdt cdc diéu khodn theo Céng udc ILO

Trong thai ky va thai gian nghi phép sinh con, ban dudc cham séc y té va ho sinh ma khong tén
chi phi nao.

Trong thai ky va cho con bd, ban dugc mién lam viéc cé hai cho ban va cho difa con ctia ban.
Ky nghi phép do sinh con it nhat 14 tuan.

Trong ky nghi sinh con, thu nhap cla ban phai it nhat la hai phan ba ludng trudc d6 cta ban.

Trong thai ky va thgi gian nghi phép sinh con, ban dudc bao vé khong bi sa thai hoac moi phan
biét doi xr khac.

Ngudi lao dong c6 quyén quay lai cing mot vi tri cong viéc hodc tudng dudng sau khi nghi phép
sinh con.

Sau khi sinh con va quay lai vdi t6 chiic cGa ban, ban phai dudc nghi gitfa budi dé cho con bu.
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e Luat Lao dong (Luat so

45/2019/QH14)

e Ludt Bao hiém Y té (Ludt sé
25/2008/QH12)

e Thong tu s6 40/2011/TTLT-

BLDTBXH-BYT

e Nghi dinh Quy dinh chi tiét mot s6
diéu cua B6 luadt Lao dong vé Diéu
kién lam viéc va Quan hé lao dong
(s6 145/2020/ND-CP).

Cac chi phi kham, chita bénh, phuc héi chic
nang, kham thai dinh ky, sinh con dugc bao
hiém y té chi tra theo quy dinh tai Diéu 21
cla Luat Bao hiém y té. MUc chi tra 100%,
95%, hodc 80% chi phi cta dich vu dugc bao
hiém thanh toan, tuy thudc vao déi tugng
dudc bao hiém va dich vu y té dudc st dung
(nhu da giai thich trong Diéu 12 cua Luat).
Ngudilao dong tham gia dong bao hiémyté
véi mUlc 6% tién ludng, tién cong hang
thang (trt mot s6 trudng hdp khac dudc quy
dinh theo phap luat).

Nghi dinh nam 2015 quy dinh khi cé kiém tra
stc khée dinh ky, ngudi lao dong nit phai
dugc kham chuyén khoa phu san theo danh
muc kham sutic khde chuyén khoa phu san
do B Y té ban hanh.

Nguon: Diéul2, 13 & 21 clia Luat Bao hiémY
té (Luat s6 25/2008//QH12); Nghi dinh s6
85/2015//ND-CP.

Ngudi st dung lao dong khong dugc su
dung lao dong nit lam viéc vao ban dém,
lam thém gid va di cong tac xa khi lao dong
nlt dang mang thai thang th( 6 hodc tha 7
hodc dang nudi con nhd dudi 12 thang tudi.

Lao dong nif lam cong viéc nang nhoc khi
mang thai tU thang thd 07, phai dudc
chuyén sang lam cong viéc nhe hon hoac
phai dudc giam bdt 01 gid lam viéc hang
ngay ma khong dudc giam tién cong, tién
trg cap kem theo cho dén khi con cta ngudi
lao dong du 12 thang tuoi.

Thong tu lién tich nam 2011 dua ra danh
sach gobm 79 nganh nghé khong dugc su
dung lao dong nif (bao gom ca lao dong nit
dang mang thai cling nhu dang nudi con
dudi 12 thang tudi). Ngoai cac cdng viéc
khong dudc st dung lao dong nif trén, cac
nganh nghé khong dugc s dung lao dong
nif dang mang thai va nu6i con dugi 12
thang bao gom, ti€p xuc truc tiép vdi nguén
phdng xa, hda chat c6 thé anh hudng dén
nhau thai va nguon sifa me, [am viéc trong
linh vuc san xuat cao su, [ai may kéo néng
nghiép va lai may thi cong.

Ngudi stf dung lao dong phai bao dam cé du
phong tam va nha vé sinh tai ngi lam viéc
theo quy dinh cia Bo Y té. Ho dudc khuyén
khich hgp tac vdi t6 chlc cong doan cd sd
trong viéc xay dung ké hoach va bién phap
délao dong nif c6 viéc [am thudng xuyén, c6
lich [am viéc linh hoat nhu cac congviéc ban
thoi gian va cong viéc [am tai nha theo
nguyén vong chinh dang cla lao dong ni.

BO trudng B6 Lao dong - Thuong binh va Xa
hoi ban hanh danh muc cac nganh nghé,
cong viéc ¢6 hai cho chlfic ndng sinh con va
nuoi day con.

Ngudi st dung lao dong phai cung cap day
dd thdéng tin cho ngudi lao dong vé cac maéi
nguy hiém va yéu cdu cla cong viéc trudc
khi ngudi lao dong dua ra quyét dinh; dam
bdo an toan vé sinh lao dong cho nguai lao
dong khi giao cho ho cac cong viéc thudc
danh muc néu trén.
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Cac quy dinh cla B6 luat Lao dong mdi
(2019) va Nghi dinh thi hanh (2020) dudc ap
dung ké tif ngay 01 thang 01 nam 2021.

Nguon: Diéu 137 va 142 cla BO luat Lao
dong, 2019; Thong tu lién tich Quy dinh diéu
kién lao dong doc hai va Danh muc cac cong
viéc khong dudc st dung lao dong nii (S6
40/2011/TTLT-BLDTBXH-BYT) ngay 28
thang 12 nam 2011.

Lao dong nli dudc nghi thai san 06 thang vdi
diéu kién thai gian nghi trudc khi sinh toi da
khong qua 02 thang. BGi vdi truang hgp sinh
doi trd lén, tinh tu con th( hai trd di ngudi
lao dong dugc nghi thém 01 thang. Trong
trudng hgp nhan con nudi dudi 6 thang,
ngudilao dong cé thé dugc nghi cho dén khi
dda tré dudc 6 thang (thdi gian nghi toi da
cho viéc nhan con nudi nhu vay la 6 thang).

Ngudi lao dong thudc mot trong cac trudng
hop sau day thi dudc hudng ché dd nghi thai
san theo quy dinh cda luat Bao hiém xa hoi:
lao dong nam cé vg sinh con; nhan tré sd
sinh dudi 6 thang tudi lam con nubi; va
ngudi lao dong nif mang thai ho.

Trong thgi gian mangthai, lao dong nit dugc
nghi viéc d€ di kham thai ndm [an, mai lan
mot ngay; trudng hop & xa cd s3 y té hoac
ngudi mang thai cé bénh ly hodc thai khéng
binh thudng thi dugc nghi hai ngay cho moi
lan kham thai (10 ngay trong thgi gian mang
thai). Khi say thai, nao, hat thai hodc thai
chét luu thi lao dong nit dugc nghi viéc
hudng ché do thai san tU 10-50 ngay tuy
thudc vao do6 tudi cua thai nhi. Trudng hgp
sau khi sinh con, néu con dudi sdu mudi
ngay tudi bi chét thi me dudc nghi viéc chin
mudi ngay tinh tif ngay sinh con; néu con tu
sau mudi ngay tudi trd l&n bi chét thi me
dugc nghi viéc ba mugi ngay. Lao dong nit

thuc hién cac bién phap tranh thai dudc
hudng 7-15 ngay nghi tuy thudc vao loai
bién phap tranh thai va dudc hudng 5-15
ngay trong mot nam cho viéc dudng suc,
phuc héi stic khoe sau sinh.

Lao dong nlt mang thai hd dudc nghi viéc
hudng ché do thai san theo quy dinh cua
phap lut vé bao hiém xa hoi.

Cac quy dinh cGa B0 luat Lao dong mdi
(2019) va Nghi dinh thi hanh (2020) dudc ap
dung ké ti ngay 01 thang 01 nam 2021.

Nguon: Diéu 139 va Diéu 141 cGia B ludt Lao
dong, 2019; Diéu 31-38 cta Ludt Bao hiém
xa hoi (Luat s6 582014/QH13).

Nghi thai san la mot hinh thitc nghi ¢ lugng
va ngudi lao dong dudc hudng nguyén
ludng, theo Luat Bao hiém x3 hoi. Thdi gian
nghi thai san dugc thanh toan bdi cd quan
Bao hiém xa hoi dua trén toan b tién luong
cla ngudi lao dong. Ngudi lao dong va
ngudi st dung lao dong khong phai dong
bao hiém x3 hdi trong thgi gian nghi thai
san. Ngoai ra, lao dong nili sinh con con
dugc trg cap mot lan tuong dudng véi 02
thang ludng téi thiéu chung cho maéi con.
Lao dong nit phai dong bao hiém xa hoi it
nhat 6 thang dé dudc hudng trg cap thai
san.

Lao dong nit dudc nghi thai san 6 thang. Ho
dudc nghi thém 30 ngay cho mai con tinh tu
con thif hai tré di.

Trong tat ca cactrugng hgp khac (kham thai
khi mang thai, sdy thai hodc pha thai, tu
vong cua tré sd sinh, va trong trudng hgp
thuc hién cac bién phap tranh thai), ché do
thai san do cd quan bao hiém x3 hoi tra day
da tién ludng. Trong trudng hdp nghi dudng
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stc, phuc hoi stic khde sau thai san, ngugi
lao dong dudc nhan 30% muc ludng cg sé.
Néu chi c6 ngugi cha tham gia bao hiém x3
hoi, thi ngugi cha dudc hudng trg cap mot
lan mét khoan tién bang 02 lan muc luong
c6 ban cd sd tai thang sinh con cho méi con.

Nguon: Diéu 38 & 39 cla Luat Bao hiém xa
hdi (Ludt s6 58/2014//QH13).

Lao dong nii dudc dam bao viéc lam trong
thai gian nghi thai san dudc quy dinh theo
phap luat. Theo Diéu 137.3 clia B6 luat Lao
dong, ngudi st dung lao dong khong dugc
quyén sa thai hodac don phudng cham dat
hgp dong lao dong daoi vdi lao dong nit vi ly
do két hon, c6 thai, nghi thai san, nudi con
dudi 12 thang. Viéc sa thai nay dudc coi la
trai phap luat.

Ngudi lao dong mang thai c6 quyén don
phudng cham diit hgp dong lao dong néu
mot cd sdy té cd tham quyén dd khang dinh
rang viéc tiép tuc lam viéc sé anh hudng
khong t6t dén thai nhi. Thong bao cham dt
hgp dong trong trudng hdp nay dudgc quy
dinh bdi cac cosdy té.

Cac quy dinh cta Bo luat Lao dong mdi
(2019) va Nghi dinh thi hanh (2020) dudc ap
dung ké ti ngay 01 thang 01 ndam 2021.

Nguon: Diéu 137 (3) cta BO luat Lao dong,
2019

Lao dong nif sau khi hét thai gian nghi thai
san dugc dam bao cong viéc cii khi trd lai
lam viéc. Trong trudng hdp viéc lam cil
khong con, ngudi st dung lao dong phai bé
tri viéc [am khac cho ho véi muc luang

khong thap hon muc luang trudc khi nghi
thai san.

Cac quy dinh cGa B0 luat Lao dong mdi
(2019) va Nghi dinh thi hanh (2020) dudc ap
dung ké tif ngay 01 thang 01 nam 2021.

Nguon: Diéu 140 cta BO ludt Lao dong nam
2019.

Lao dong nli dang nudi con nho (dudi 12
thang tudi ) c6 quyén nghi 60 phut trong
moi ngay lam viéc trong giG lam viéc dé cho
con bu, vat trii sita hodc dé nghi ngai. Ngugi
st dung lao dong phai xay dung phong vat
va trif sifa trén cd sé diéu kién thuc té cla
ndilam viéc, nhu cau clialao dong niiva kha
nang cta ngudi st dung lao dong. Ngugi s
dung lao dong dudc khuyén khich cho phép
lao ddng nii nudi con nhd vat va trii sita me
tai ndilam viéc, va nhiing ba me nay sé dugc
hudng khoang thai gian 60 phat lam viéc dé
cho con b ma khong cé bat ky su thay déi
nao vé tién ludng. Néu ngugi st dung lao
dong cé tur 1000 lao dong nii trd [én, ho phai
thanh lap phong cho con bu. Thdi gian nghi
vat trii sifa theo thda thuén gilia ngugi lao
dong va st dung lao dong.

Ludt cling quy dinh thgi gian nghi khi cé
kinh nguyét. Trong thai ky kinh nguyét, lao
dong nif c6 quyén nghi giai lao 30 phat
trong moi ngay lam viéc, thai gian nghi nay
dugc hudng luang. Do dai va thdi gian nghi
giai lao trong thai ky kinh nguyét theo thoa
thuan gitfa cac bén theo cac diéu kién thuc
té tai ndi lam viéc va nhu cau clia ngudi lao
dong.

Trong thai ky kinh nguyét, lao dong nit dugc
nghi 30 phit trong moi ngay lam viéc. Ngoai
thai gian nghi 30 phut trong thai ky kinh
nguyét, lao dong nit dugc nghi kinh nguyét.
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S6 ngay nghi kinh nguyét do hai bén thda
thudn phu hgp véi diéu kién lam viéc va nhu
cau clalao dong nli nhung it nhat [a 03 ngay
lam viéc trong thang. S6 ngay nghi cu thé
cla tUng thang dudc ngudi lao dong thong
bao cho ngudi st dung lao dong.

Cac quy dinh cta Bo luat Lao dong mdi
(2019) va Nghi dinh thi hanh (2020) dudc ap
dung ké ti ngay 01 thang 01 ndam 2021.

Nguon: Diéu 137 (4) cta BO luat Lao dong,
2019; biéu 80 clia Nghi dinh quy dinh chi tiét
mot s6 diéu clia Bo luat Lao dong vé biéu
kién lao dong va Quan hé lao dong (s6
145/2020/ND-CP)
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07/13 Siuc khoe va An toan lao
dong

Cong udc ILO

Hau hét Quy udc cta ILO OSH dé cap dén dac thu vé An toan Lao dong, nhu la chat ¢
amiang va hoa chat. Quy udc 155 (1981) Quy udc chung nhat cé lién quan.
Quy udc vé thanh tra Lao dong: 81 (1947)

Viét nam da phé chuan ca hai Quy udc nay.

Tém tat cdc diéu khodn theo Céng udc ILO

Ngudi st dung lao déng cta ban, véi moi su cong bang, can bao dam quy trinh [am viéc la an
toan.

Ngudi st dung lao dong clia ban can cung cap quan ao bao ho va cac phudng tién an toan can
thiét khac mién phi.

Ban va déng nghiép phai dudc dao tao cho nhiing gi lién quan dén an toan va suic khde trong
cong viéc va ban phai dudc biét nhiing vi tri théat hiém.

Nham bao dam an toan va suc khode ndi lam viéc, mot hé théng thanh tra tap trung, doc lap
va hitu hiéu phai dugc lap ra.
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e luat Lao dbong (Luat so
45/2019/QH14)

e LuatAn toan, vé sinh lao dong (Luat
s6 84/2015//QH13)

e LuatThanhtra (s656/2010/QH12)

e Thongtus6 10/1998/TTBLDTBXH

e Thongtu s6 04/2014/TT-BLDTBXH

e Thongtu27/2013/TT-BLDTBXH

BO luat Lao dong dat trach nhiém cho tat ca
cac bén tham gia phai dam bao an toan ngi
lam viéc va yéu cau moi doanh nghiép, co
quan, to chc, ca nhan cd lién quan dén lao
dong, san xuat phai tuan theo quy dinh cua
phap luat vé an toan lao dong, vé sinh lao
dong.

Ngudi dung lao dong phai dam bao moi
trudng lam viéc dap Ung cac tiéu chuan can
thiét, cai thién diéu kién lao dong, cham séc
stc khde cho ngudi lao dong; va dé ra cac
bién phap loai trl, giam thiéu cac maéi nguy
hiém, c6 hai lién quan slc khde va an toan
lao dong.

Ngudi st dung lao dong cling phai dam bao
su an toan va suc khoe ctia ngudi lao dong
va moi trugng (bang cach tuan tha cac tiéu
chuan vé an toan va vé sinh lao dong) khi
xay dung mdi hodc cai tao cac cd s mdi
hodc khi mua sdm céc thiét bi ¢é yéu cau
nghiém ngat vé an toan vé sinh lao dong.

Ngudi st dung lao dong phai bao dam ndi
lam viéc dat yéu cau vé khong gian, do
thoang, bui, hdi, khi doc, phong xa, dién tu
trudng, sic ndng, d6 am, tiéng 6n, do rung,
va cac yéu to cé hai khac dudgc quy dinh tai
cac quy chuan ky thuat lién quan va cac yéu
t6 do phai dudc dinh ky kiém tra, do ludng.

Ngudi st dung lao dong cling phai dam bao
cac tiéu chuan qudc gia vé an toan va vé
sinh lao dong da dudc cong bé va ap dung.
Ngugi st dung lao dong phai kiém tra, danh
gia cac yéu té nguy hiém, cé hai, cai thién
diéu kién lao dong, cham sdc stc khoe cho
ngudi lao dong; dinh ky ki€ém tra va bao
dudng cac may moc, thiét bi, nha xudng,
kho tang.

Ngudi lao dong cling cé cac nghia vu nhat
dinh trong viéc dam bao slUc khoe va an
toan tai ndi lam viéc bao gom: chap hanh
cac quy dinh, quy trinh, ndi quy vé an toan
lao dong, vé sinh lao dong c6 lién quan dén
cong viéc, nhiém vu dudc giao; st dung va
bao dudng cac thiét bi bao vé ca nhan da
dugc trang cap; bao cao kip thdi v8i ngudi
cé trach nhiém khi phat hién nguy cd gay tai
nan lao dong, bénh nghé nghiép, gay doc
hai hoac su ¢6 nguy hiém, tham gia cap cliu
va khac phuc hdu qua tai nan lao déng khi
cb yéu cau cua ngudgi stf dung lao dong.

Ngudi st dung lao dong phai clf ngudi lam
congtacantoan lao dong, vé sinh lao dong.
D6i v8i nhiing cd s& san xuat, kinh doanh
trong cac [inh vuc cé nhiéu nguy cd tai nan
lao dong, bénh nghé nghiép va st dung tu
10 lao dong trd [én, ngudi st dung lao dong
phai cf ngugi c6 chuyén moén phu hgp lam
can bo chuyén trach vé cong tac an toan, vé
sinh lao dong. Ngudi lam cong tac an toan,
vé sinh lao dong trudc tién phai dugc huan
luyén vé an toan lao dong, vé sinh lao dong.

Theo Luat An toan, vé sinh lao dong
(ATVSLD), ngugi st dung lao dong cb nghia
vu xay dung, t6 chlc thuc hién va chd dong
phéi hdp vdi cac ca quan, t6 chlc trong viéc
bdo dam an toan, vé sinh lao dong tai ndi
lam viéc thudc pham vi trach nhiém cla
minh cho ngudi lao dong va nhiing ngugi c6
lién quan; ddng bao hiém tai nan lao dong,
bénh nghé nghiép cho ngudi lao dong.
Ngudilao dong c6 nghia vu tuan thi cac quy
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dinh vé ATVSLD; bao cdo kip thdi v8i ngudi
c6 trach nhiém khi phat hién nguy co xay ra
su ¢ ki thuat gady mat an toan, vé sinh lao
dong, tai nan lao dong hodc bénh nghé
nghiép; chi ddng tham gia cap cliu, khac
phuc su co, tai nan lao dong.

Nguoén: Diéu 132, 133 va 134 clia BS ludt Lao
déng nam 2019; Diéu 6 & 7 Luat An toan, vé
sinh lao dong (Luat s6 84/2015//QH13).

B6 luat Lao dong quy dinh ngudi lao dong
ldam cac cong viéc nguy hiém va/hodc déc
hai phai c6 day du quan do bao ho va cac
thiét bi bao ho. Cac trang bi bao ho lao dong
ca nhan phai dat cac tiéu chuan vé chat
lugng. Ngugi lao dong cling phai st dung
cac thiét bi bao hé nay theo cac quy dinh da
dugc cong bo cua BO Lao dong - Thudng
binh va Xa hoi.

Nghi dinh clia B6 LDTBXH hudng dan thuc
hién ché do6 trang bi phudng tién bao ho ca
nhan. Phuong tién bao bao vé ca nhan dugc
ngudi st dung lao dong trang cap cu thé
bao gém: phuang tién bao vé cho dau, mat
va khudn mat, cc quan thinh giac, cd quan
ho hap, tay, chan, than thé, thiét bi bao ho
phong chong nga tu trén cao va chéng dién
giat. Nguai lao dong ti€p xUc véi cac yéu td
sau day (hoac lam viéc trong cac diéu kién
lam viéc sau day) phai dudc cung cap
phudng tién bao ho lao dong: tiép xuc vdi
cac yéu to vat ly bat Igi; tiép xuc véi bui va
hdéa chat doc hai; tiép xic vdi cac moi
trudng sinh hoc c6 hai va moi truong lam
viéc khéng thuan [gi (virus, vi khuan ¢ hai,
c6n trung gay hai; phan 6 nhiém, nudc, rac
thai, nudc thai; cac yéu t6 sinh hoc cé hai
khac); va lam viéc vdi cac may mac, thiét bi,
cong cu lao dong, hodc & cac vi tri cd nguy
cd cao Vvé tai nan lao dong; lam viéc trén
cao, trong cac hdm md, va ndi thiéu dudng

khi; lam viéc dudi nudc, trong riing hodc &
diéu kién lao ddng nguy hiém va doc hai
khac.

Ngudi st dung lao dong phai trang bi cac
thiét bi bao vé ca nhan cho ngudi lao dong
mién phiva nghiém cam viéc ngugi st dung
lao dong tra tién thay cho trang bi phudng
tién bao ho cad nhan hodc giao tién cho
ngudi lao dong mua cac thiét bi bao ho ca
nhan.

Ngudi st dung lao dong phai té chiic huéng
dan dé nguai lao dong st dung thanh thao
cac phuadng tién bao ho ca nhan thich hgp
va phai giam sat chat ché viéc st dung cac
phudng tién nay. Ngudi st dung lao dong
phai b6 tri ngi cat gilf va bao tri cac phuang
tién bao hd ca nhan theo hudng dan cua
nha san xuat, hodc ngudi ché tao cac
phuadng tién bao ho ca nhan nay.

Ludt An toan, vé sinh lao dong yéu cau
ngudi st dung lao dong c6 nghia vu cung
cap trang thiét bi bao ho ca nhan (PPE) cho
ngudi lao dong ti€p xuc vdi cac yéu té nguy
hiém, doc hai. Ngudi lao dong cling cé nghia
vu st dung dung cac PPE trong qua trinh
lam viéc. Ngudi stf dung lao dong phai thuc
hién cong nghé, bién phap ky thuat va trang
thiét bi dé loai tri hodc giam thiéu cac yéu
t6 doc hai va cai thién diéu kién lam viéc.
Ngudi st dung lao dong cling c6 nghia vu
hudng dan ngugi lao dong trong viéc su
dung PPE va giam sat viéc ngugilao dong st
dung cac phuadng tién nay. Ngudi sif dung
lao dong khong dudc tra tién cho ngudi lao
dong thay thé cho PPE, hoac yéu cau ngudi
lao dong ty¥ mua PPE cho minh hodc thu
tién ctia ngudi lao dong dé mua PPE.

Cac quy dinh cGa B6 luat Lao dong mdi
(2019) va Nghi dinh thi hanh (2020) dugc ap
dung ké tif ngay 01 thang 01 nam 2021.

Ngudn: Théng tu s& 10/1998/TTBLDTBXH;
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Thong tu sé 04/2014/TT-BLDTBXH; Diéu 5
va Diéu 21 ctia BO luadt Lao dong, 2019; biéu
23 Luat An toan vé sinh lao dong (Luat so
84/2015/QH13).

Ngugi st dung lao dong phai té chic huan
luyén vé an toan lao dong, vé sinh lao dong
cho ngudi lao dong, ngudi hoc nghé, tap
nghé khi tuyén dung va sap xép lao dong
(théng tin, tuyén truyén); hudng dan quy
dinh vé an toan lao dong, vé sinh lao dong
cho ngugi dén tham quan, lam viéc tai c sd
thudc pham vi quan ly cGia ngudi st dung
lao dong.

Mot thong tu clia BO LDTBXH chia ngudi lao
dong thanh bén nhém va yéu cau cac hinh
thdc huan luyén khac nhau cho cac nhém
nay. Nhém 1 gém cac nha quan ly, bao gom
ca giam do6c va phd gidm déc cac doanh
nghiép; ngudi diing dau va cap phé cac chi
nhanh clia doanh nghiép; ngugi phu trach
nhan su va diéu hanh; va ngugi gidam sat san
xuat hoac cac vi tri tudng dudng. Nhém th(
hai bao gom can b chuyén trach toan thdi
gian va ban thgi gian vé an toan, vé sinh lao
doéngva can bo quan ly kiém phu trach cong
tac an toan vé sinh lao dong. Nhom thi ba
bao gobm nhiing ngugi lam viéc hodc van
hanh thiét bi c6 yéu cau nghiém ngat vé an
toan vé sinh lao dong. Nhém th( tu bao
gdm nhiing ngudi lao dong ma khong thude
ba nhém trén (bao gdm ca ngudi hoc nghé,
lao dong thi viéc, ngudi lao dong nudc
ngoai va ngudi lao dong trong nudc).

Viéc huan luyén nhom thd 3 phai dam bao
cac ndi dung sau day: cac chinh sach va quy
dinh ctia phap luat vé an toan vé sinh lao
dong; téng quan vé cong viéc va may moc
cb yéu cau nghiém ngat vé an toan vé sinh
lao d0ng; cac yéu t6 nguy hiém va c6 hai khi

lam viéc va van hanh cac thiét bi c6 yéu cau
nghiém ngat vé an toan vé sinh lao dong
hoat dong va ky thuat an toan lao dong khi
van hanh thiét bi c6 yéu cau nghiém ngat vé
an toan vé sinh lao dong. Thdi gian huan
luyén nhém trén it nhat la 30 gid. Viéc dao
tao phai dugc té chiic hai nam mot lan véi
thgi gian tudng dudng vdi it nhat la mot nifa
cta [&an huan luyén dau tién. Cac chlng chi
dao tao cd gia tri hai ndam. Viéc huan luyén
chonhém 4 bao gom cackién thiic chungvé
an toan vé sinh lao dong va yéu cau an toan
vé sinh lao dong clla mo6t cong viéc cu thé.
Thdi gian huan luyén lan dau tién téi thiéu
la 16 gid. Viéc huadn luyén phai dugc to chiic
hang nam vdi thdi gian bang it nhat la mot
ntfa cta lan huan luyén dau tién.

Theo Luat ATVSLD, ngudi st dung lao dong
phai td chiic cac hoat dong thong tin, tuyén
truyén va huan luyén vé cong tac ATVSLD;
trang bi day du cac phuong tién sg cap clu
va kiém soat bénh nghé nghiép cho ngugi
lao déng. Ngugi st dung lao dong phai t6
chic huan luyén vé an toan lao dong va slc
khoe cho ngugi lao dong, ngudi hoc nghé va
thuc tap sinh khi tuyén dung; va hudng dan
cac quy dinh vé an toan va sUc khoe nghé
nghiép cho khach dén ngi lam viéc do minh
quan ly. Ngugi lao déng lam cac cong viéc
doi hoi cac quy dinh vé an toan va sic khde
nghé nghiép nghiém ngat phai tham gia cac
khoa dao tao vé an toan va sic khde nghé
nghiép, tham du ky thi sat hach va dugc cap
ching chi.

Cac quy dinh cta Bo luat Lao dong mdi
(2019) va Nghi dinh thi hanh (2020) dugc ap
dung ké tif ngay 01 thang 01 nam 2021.

Ngudn: Théng tu 27/2013/TT-BLDTBXH vé
Huan luyén an toan vé sinh lao dong; Bo
ludt Lao dong (Ludt s645/2019/QH14); Diéu
13-14 & 72 Luat An toan, vé sinh lao dong
(Luat s6 84/2015//QH13).
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Viét Nam da ban hanh luat riéng vé Thanh
tra trong nudc nam 2004 va Luat mdi thay
thé vao ndm 2010. Thanh tra B6 Lao dong,
Thuong binh va X3 hdi (B& LDTBXH) 13 cd
quan thanh tra nha nudc vé lao dong. B
phan thanh tra vé viéc chap hanh cac chinh
sach vé lao dong, Bo phan thanh tra vé an
toan vé sinh lao dong va B6 phan Chinh
sach tré em va Xa hoi cla thanh tra Bo
LDTBXH dam bao viéc tuan tha phap luat
lao dong, quy dinh vé an toan, vé sinh lao
dong cling nhu viéc thanh toan bao hiém xa
hoi va diéu tra tai nan lao dong.

Thanh tra vién cling c6 nghia vu diéu tra cac
hanh vi vi pham quy dinh, dam bao viéc
tuan thd cac quy dinh ctia phap luat lién
quan dén thanh ldp t6 chilc cong doan
trong cac doanh nghiép, viéc dam phan va
thuc hién thda udc lao ddng tap thé, va viéc
giai quyét tranh chap lao dong.

Thanh tra lao dong cung cap thong tin va tu
van ky thuat cho ngudi st dung lao dong va
ngudi lao dong, va tang cudng su chi y clia
cac cap c6 tham quyén vé cac van dé khong
dugc dua ra trong cac quy dinh cla phap
luat hién hanh (d€ slta déi, bo sung trong
luat). Thanh tra lao dong cling diéu tra cac
khi€u nai va giai quyét cac tranh chap gilta
ngudi lao dong va ngudi st dung lao dong.

Thanh tra lao dong cling tim kiém cac hanh
vi vi pham phap luat va cac quy dinh vé an
toan vé sinh lao déng dé phong tranh tai
nan lao ddngva hudng dan ap dung cac tiéu
chuan ky thuat vé diéu kién lao dong an
toan. Thanh tra lao dong xU ly cac khiéu nai
lién quan dén lao dong va yéu cau cac co
quan hltu quan thuc hién cac hanh dong
can thiét.

Trudng hop vi pham cac diéu luat néu trén,
thanh tra lao dong sé bi truy clu trach
nhiém hinh su, xt phat hanh chinh, xtf ly ky
ludt va phai béi thudng thiét hai nghiém
trong theo quy dinh cua phap luat.

Cac quy dinh cta Bo luat Lao dong mdi
(2019) va Nghi dinh thi hanh (2020) dugc ap
dung ké ti ngay 01 thang 01 ndm 2021.

Nguon: Diéu 214-217 cta Bo luat Lao dong,
2019; Luat Thanh tra (s6 56/2010/QH12).
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08/13 Viéc lam va Bénh tat

Cong udc ILO

Quy udc 102 (1952), Quy udc 121 (1964) va 130 (1969) vé Bao hiém x3 hdi, Trd cap thudng tat
do lao dong va Cham séc Y té Trg cap bénh tat.

Viét nam chua phé chuan bat ky Quy udc nao trén day.
Tom tat cdc diéu khodn theo Céng udc ILO

Quyén lam viéc va cé thu nhap cta ban phai dugc bao vé khi cé bénh tat. Luat Lao dong cla
quéc gia c6 thé néu trg cap bénh tat khong dudc tinh cho 3 ngay dau tién ma ban vang mat.

T6i thiéu ban dudc c6 thu nhap trong 6 thang dau tién bi bénh. Thu nhap nay it nhat la 45 phan
trdm Mdc lugng toi thiéu. (Cac quoc gia dudc tu do chon mot hé théng bao dam 60 phan tram
ludng ky gan nhat cho 6 thang dau tién bi bénh hodc ngay ca cho nam dau tién). Ban dudc tra
ludng nghi bénh.

Trong 6 thang bi bénh dau tién cda ban, ban khong bi dudi viéc.

Khi ban bi mat stfc do bénh hoac tai nan nghé nghiép, ban phai nhan dugc mot trg cap cao hon.
Trong trudng hgp mat stic/mat kha nang tam thai hay toan phan, ngudi lao dong dugc nhan it
nhat 50% ludng binh quan cho trudng hgp thuong tat dan dén tif vong, ngugi con séng dugc
nhan 40% ludng binh quan dinh ky clia ngudi lao dong da mat.
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e LuatLaoddng (Luats645/2019/QH14)

e LuatBao hiém x3a hoi (Luat s6 58/2014
/ QH13)

e Théngtu04/2015/ TT-BLDTBXH

e Thongtu59/2015/ TT-BLDTBXH

Luat Bao hiém xa hoi dua ra cac quy dinh vé
viéc nghi 6m dau bénh tat c6 hudng ludng.
Thai gian nghi bénh khac nhau dua trén loai
hinh cong viéc ma ngudilao dong thuc hién.
Ngudi lao dong lam viéc trong diéu kién lao
dong binh thudng thi thgi gian hudng ché
do ém dau la 30 ngay lam viéc (doi véi
nhitng ngudi cé it han 15 nam dong Bao
hiém), 40 ngay (doi v8i nhitng ngudi cé 15-
30 nam déng bao hiém) va 60 ngay (d6i véi
nhiing ngudi cé tu 30 nam dong bao hiém
trd [én). DO vGi ngudi lam dong lam viéc
trong cac nganh nghé/cong viéc nang nhoc,
doc hai, thgi gian hudng ché d6 6m dau
tang 1&én 10 ngay cho moi muc déng bao
hiém. Néu ngudi lao dong mac mét can
bénh can phai diéu tri kéo dai, thai gian
hudng ché do ém dau t6i da la 180 ngay
trong mot nam. Néu ngudi lao dong nghi
viéc do mac bénh qua 180 ngay, ho nhan
dugc mot khoan trg cap thap han tuy thudc
vao nam déng bao hiém xa hoi (50-65%).
Trg cap 6m dau t6i da la 75% tién ludng clia
ngudilao dong déng Bao hiém xa hdi. Ngusi
lao déng déng bao hiém xa héi va nghi viéc
(sau khi c6 van ban xac nhan cuta bac si)
phai dugc chi tra bdi cd quan Bao hiém x3
hoi. Ngoai ra ho con dudc nghi dudng suc
trong thdi gian 5-10 ngay va trd cap 6m dau
trong thai gian nay la 30% mdc tién ludng
cdban. Trg cap 6m dau hang ngay dugc tinh
bang céch chia ché d6 6m dau hang thang
cho 24 ngay.

Nguon: Diéu 25-29 Luat Bao hiém x3 hoi

(Ludt so6 58/2014//QH13); Thong tu
59/2015//TT-BLDTBXH.

Ngudi lao dong bi tai nan lao dong phai
dugc cap clu y té kip thdi va diéu tri chu
dao. Ngudi st dung lao dong cé trach nhiém
thanh toan day du cla tat ca cac chiphiy té
cho ngugi lao dong khong tham gia bao
hiém y té (Diéu 144 cua B luat Lao dong).
Ludt Bao hiém y té quy dinh cac muc chi tra
cla bao hiém y té. Co su khac biét gilia cac
mUc chitra khac nhau vdi ting ca nhan khac
nhau. Mot s6 ca nhan dugc bao hiém chi tra
100% cac chi phi cham soc y té trong khi
nhiing ngugi khac, chi dudc bao hiém chi tra
80% cac chi phi nay.

Nguon: Diéu 21-22 cla Luat Bao hiém Y té
(Luat s8 25/2008/QH12).

Ngudi st dung lao dong c6 quyén dadn
phudng cham duit hgp dong lao dong néu
ngudi lao dong bi 6m dau, tai nan khong
phuc hoéi dugc sau 12 thang diéu tri d6i vdi
hgp dong khdng xac dinh thai han, sau 06
thang doi v8i ngudi lao dong lam viéc theo
hop dong lao dong cé thgi han ti 12 dén 36
thang, hodc qua mot nlfa thgi han hgp dong
déi véi ngudi lao dong lam viéc theo hgp
dong lao dong khong thudng xuyén hoac
hgp dong lao dong thudng xuyén ¢ thdi
han dugi 12 thang. Khi ngugi lao dong hoi
phuc stic khde thi dugc xem xét giao két hdp
déng mdi.

Cac quy dinh cla B0 luat Lao dong mdi
(2019) va Nghi dinh thi hanh (2020) dudc ap
dung ké tif ngay 01 thang 01 nam 2021.

Nguon: Diéu 368 (1) (b) cua B6 ludt Lao dong
nam 2019 (Luat s6 10/2012/QH13).
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Ngudi lao dong dugc hudng ché do tai nan
lao dong khi ¢ du cac diéu kién sau day: bi
tai nan thudc mot trong cac trudng hgp sau
day: tai ndi lam viéc va trong gid lam viéc;
ngoai ndi lam viéc hodc ngoai gid lam viéc
khi thuc hién cong viéc theo yéu cau cua
ngudi st dung lao dong; trén tuyén dudng di
va vé tU ndi  dén ndi lam viéc trong khoang
thai gian va tuyén dudng hgp ly. Ngudi lao
dong mat it nhat 5% kha nang lao dong do
tai nan lao dong thi dugc hudng trg cap tai
nan lao dong.

Ngudi lao dong da bi suy giam kha nang lao
dong tu 5-30% thi dudc hudng trg cap mot
l&n. Ngugi lao dong bi suy giam 5% kha
nang lao dong dugc hudng trg cap tudng
duong 5 thang luong téi thiéu chung, sau dé
cU suy gidm thém 1% kha nang lao dong thi
dudc hudng thém 0,5% thang luong toi
thiéu chung. Ngoai mic trg cap trén trén,
ngudi lao dong dugc hudng thém khoan trg
cap bo sung tinh theo s6 nam ddng bao
hiém x3 hoi. Néu da déng bao hiém xa hoi
dudi 1 nam thi dugc trg cap bang 50% tién
luang hang thang, sau d6 c moi ndm déng
bao hiém x3 hdi, dugc hudng bang 30% muc
tién ludng hang thang cua thang lién ké
trudc khi nghi dé diéu tri.

Ngudi lao dong bi suy giam kha nang lao
dong tu 31% trd |én thi dugc hudng trg cap
hang thang nhu sau: suy giam 30% kha
nang lao dong dudc hudng 30% mdc ludng
t6i thiéu chung, sau d6 cl moi 1% kha nang
lao dong bi suy giam thi dudc hudng thém
2% mUic ludng t6i thi€éu chung. Ngoai khoan
trg cap hang thang trén, ngudi lao dong
dugc hudng trg cap tinh theo s6 nam dong
bao hiém x3a hdi. Néu dong bao hiém x3 hoi
ti mot nam trd xuéng muc hudng dudc tinh
bang 50%, sau dé c(f thém mdi ndm déng

bao hiém xa hoi dudc tinh thém 30% muc
tién luong, tién cong déng bao hiém xa hoi
cua thang lién ké trudc khi nghi viéc dé diéu
tri.

Néu ngudilao dong dang lam viéc bi chét do
tai nan lao dong, bénh nghé nghiép thi than
nhan dudc hudng trg cdp mét lan bang 36
thang lugng téi thiéu chung.

Ngudi lao dong bi tai nan lao dong va bénh
nghé nghiép (khdng phai do 16i cia ngudi
lao dong) va bi suy giam kha nang lao dong
tUr 5% trd [én thi ngudi dung lao dong phai
boi thudng theo mic nhu sau:
it nhat bang 1,5 thang tién luong theo
hgp dong lao dong néu bi suy giam
tUr 5,0% dén 10% kha nang lao dong;
sau d6 c mdi 1,0% suy giam kha
nang lao dong (bi suy giam kha nang
lao dong tu 11% dén 80%) dugc
cong thém 0,4 thang tién luong theo
hop dong lao dong;
it nhat 30 thang tién ludng theo hgp
dong lao dong cho ngugi lao dong bi
suy giam kha nang lao dong tur 81%
trd lén hodc cho than nhan ngudilao
dong bi chét do tai nan lao dong.

Né&u tai nan lao ddng xay ra do l6i cia ngudi
lao dong, ngugi lao dong cling dugc nhan
mét khoan tién trg cap it nhat bang 40%
theo ty [€ nhu sau:
it nhat bang 0,6 thang luong theo hgp
dong lao dong néu kha nang lao
dong cta ngudilao dong suy giam tu
5,0% dén 10% va sau do cdf moi 1,0%
kha nang lao dong suy giam (tU 11%
dén 80%), ngudilao dong nhan thém
0,16 thang ludng theo hgp dong lao
dong;
it nhat 30 thang ludng theo hgp donglao
dong daéi véi ngudi lao dong mat kha
nang lao dong tu 81% trd |én hoac
cho ngugi than cla ngudi lao dong
chét do tai nan lao dong
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Ngoai ra ngugi lao dong con dugc 5-10 ngay
nghi dudng slc va cac phu cap moi ngay la
25-40% ludng cd ban phu thudc vao viéc
phuc héi chiic ndng da dién ra tai nha hodc
cdsdyté.

Tai nan lao dong dudc chia thanh ba loai: (i)
mat kha nang lao dong vinh vién (ii) suy
giam kha ndng lao dong tam thdi va (iii) tai
nan dan dén ngugi lao dong tu vong.

Trong trudng mat kha nang lao dong vinh
vién, ngoai cac khoan trg cap tai nan lao
dong, ngudi lao dong suy giam tu 31% kha
nang lao dong dugc hudng 100% muc ludng
t6i thiéu hang thang. Trong trudng hgp suy
giam kha nang lao dong tam thdi, ngudi lao
déng da tham gia dong bao hiém dugc
hudng 100% tién luang hang thang tu ngay
diéu tri dau tién cho dén khi phuc hoi hoac
cap gidy ching nhan thugng tat vinh vién.
Trong trudng hgp tai nan dan dén tlf vong,
ngudi phu thudc (vg hodc chéng, cha me va
con clia ngudi da mat) du diéu kién dugc
nhan trg cap mai tang va tién tuat hang
thang véi mdc 50% luong toi thiéu hang
thang cho moi ngudi phu thuéc. Néu mét
ngudilao dong dong bao hiém dudi 15 nam,
thi dugc nhan trg cap tién tuat 1 lan. Trg cap
mai tdng mot [An bang 10 thang luong toi
thiéu dugc tra cho ngugi lo mai tang.

Theo méot Nghi dinh ban hanh nam 2017
(Nghi dinh S8 44/2017/ND-CP), ¢6 sy giam
ty 1& ddng gbp an sinh xa hdi bat budc cho
Quy Bao hiém Tai nan lao dong va Bénh
nghé nghiép tu ngay 1 thang 6 nam 2017.
Theo dé, ty 1€ déng gdp bat budc cho Quy
cla ngudi st dung lao dong hang thang
dugc giam ti 1% xuéng con 0,5%.

Cac quy dinh cGa B6 luat Lao dong mdi
(2019) va Nghi dinh thi hanh (2020) dudc ap
dung ké tif ngay 01 thang 01 nam 2021.

Nguon: BO luat Lao dong (Luat sé
45/2019/QH14); biéu 42-52 cla Luat Bao
hiém x3 héi (Luat s6 58/2014/QH13); Thong
tu 04/2015/TTBLDTBXH.
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09/13 Béo hiém xa hoi

Cong udc ILO

Bao hiém x3 hoi (tiéu chuan téi thiéu): Quy udc 102 (1952). VEi nhiéu trg cap thi nhitng gi cao
hon mUc tiéu chuan dudc tinh theo Quy udc

Employment Injury Benefits: Quy udc 121 (1964)

Trg cap thudng tat, Huu tri va ngudi con sdng: Quy udc

128(1967)

Trg cap Cham sdc Y té va bénh tat: Quy udc 130 (1969)

Trg cap that nghiép: Quy udc 168 (1988)

Viét nam chua phé chuan bat ky cac Quy udc nao néu trén.
Tém tat cdc diéu khodn theo Céng udc ILO

Trong diéu kién binh thudng, tudi huu tri khdng dudc xac lap cao hon 65 tudi. Néu tudi huu tri
xac lap cao han 65 tudi, né can dudc tinh theo "do kha nang lam viéc cia ngudi I8n tudi" va
"tiéu chi nhan khau hoc, kinh té va xa hoi, phai dugc néu ra mét cach cé thong ké". Tién huu la
mot ty l€ phan tram clia MUc luong toi thi€u hodc ty 1€ phan tram clia ludng nhan dudc.

Khi ngugi tru cot mat di, vd hoac chong va con céi dugc trg cap, theo mot ty Ié phan tram cua
MUc lugng t6i thiéu, hodc mét ty |& phan trdm cda tién luang nhan dudc. it nhat [a bang 40%
Uong tham khao.

Trong mot khoang thdgi gian nhat dinh, ngugi that nghiép c6 quyén nhan trg cap that nghiép
nhu [a mot ty (& phan tram cda muc lugng t6i thi€u hodc mot ty [é phan tram cua luang nhan
dugc.

Nhan vién va gia dinh ho dugc hudng cham sdc y té t6i thiéu véi mét chi phi ¢ thé thanh toan
dugc.

Trg cap thudng tat dudc danh cho khi mét nguai khong thé lam viéc dé hudng luang, trudc do
tudi huu tri, khong do nguyén nhan nghé nghiép dan dén bénh hoan, thugng tat hodc mat kha
nang. Trg cap Thuang tt phai it nhat la bang 40% ludng tham khao.
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~

e Luat Lao dong (Luat so

45/2019/QH14)

e Ludt Bao hiém x3 hodi (Luat sé
58/2014 / QH13)

e Luat viéc lam (Ludt s6 38/2013 /
QH13)

e Nghidinh s528/2015 / ND-CP
e Théng tusé 28/2015/ TT-BLDTBXH

Ngudi lao dong phai dam bao dd diéu kién
vé thai gian déng bao hiém xa hdi theo quy
dinh cta phap luat vé bao hiém x3a hoi dé
dudc hudng luang huu khi nam da 60 tudi
03 thang, nlf du 55 tudi 04 thang. Tudi nghi
huu sé tang [an lugt la 03 thang va 04 thang
déi v8i nam va nif sau moéi nam dé dat 62
tudi d6i véi nam vao nam 2028 va 60 tudi doi
v@inlivao ndm 2035.TU nam 2021, tudi nghi
huu ctia ngudi lao dong trong diéu kién lao
dong binh thudng la 60 tudi 03 thang doi vdi
nam va 55 tuéi 04 thang doi véi nif. C sau
moi nam tang thém 03 thang déi véi nam va
04 thang d6i véi ni.

Ngudi lao dong bi suy giam kha nang lao
dong; lam congviéc dac biét ndang nhoc, doc
hai, nguy hiém; lam cdéng viéc ndng nhoc,
doc hai, nguy hiém; lam viéc & vlng cao,
vung sdu, vung xa, bién gidi, hai dao c6 thé
nghi huu & tudi thap hon dén 05 nam so vdi
quy dinh néu trén. Tudng tu, tudi nghi huu
cla ngudilao dong co6 tay nghé cao va ngudi
lao dong trong mot s6 trudng hdp dac biét
c6 thé tang lén t6i da 05 nam so véi tudi nghi
huu thong thudng.

Luat Bao hiém x3 hdi c6 quy dinh dai vdi
lugng huu va trg cap huu tri. D€ dudc hudng
ché do6 huu tri, ngugdi lao dong phai du 60
tudi d6i véi nam, 55 tudi déi vdi nii va cd da
it nhat 20 nam déng bao hiém xa hoi. Nam

55 tudi va nif 50 tudi cé thé nghi huu sém
néu c6 du 15 nam lam viéc trong diéu kién
lao dong doc hai, khd khan hodc trong cac
khu vuc dia ly nhat dinh. MUc ludng huu
hang thang tinh bang 45% muc thu nhap
binh quan cho 15 nam dau tién dong bao
hi€m. Sau dé c moi nam tham gia déng
bao hiém tang thém thi cdng 2% hoac 3%
(tudng Ung véi nam va nii). Mdc luong huu
t6i da la 75% thu nhap binh quan ngudi lao
déng tham gia bao hiém. Nhiing ngugi
khong du diéu kién cho hudng ché dé huu
tri (c6 it nam ddong bao hiém hon) dudc tra
trg cap mot [an khi nghi huu. Ngugi lao
dong tham gia bao hiém, nhitng nguci da
ddéng bao hiém nhiéu hdn sé ndam tuagng tng
vGi ty lé luang huu 75%, dugc quyén hudng
trg cap gop mot lan khi vé huu.

Thém vao do, tu nay ngudi lao dong dat dén
tudi nghi huu [a mot ly do hgp 1€ cho viéc
cham ddt hgp dong lao dong don phuaong.

Cac quy dinh cGa B0 luat Lao dong mdi
(2019) va Nghi dinh thi hanh (2020) dudc ap
dung ké tif ngay 01 thang 01 nam 2021.

Nguon: Diéu 35 va Diéu 168-169 clia Bo luat
Lao dong, 2019; Diéu 53-65 cua Luat Bao
hiém x3 hdi (Luat s6 58/2014/QH13).

Luat Bao hiém xa hoi quy dinh nhiing than
nhan cla ngudi da mat thuéc maot trong cac
trudng hdp sau day dugc hudng tién tuat
hang thang bao gom: ngudi chét cé it nhat
15 ndm ddng bao hiém xa hoi, dang hudng
ludng huu hodc dang hudng trg cap do suy
giam kha nang lao dong it nhat 81%. Than
nhan ctia ngudi hudng tién tuat bao gom: vg
tU dd 55 tudi trd lén, chong tu dd 60 tudi trd
lén (hodc vg dudi 55 tubi hodc chong dudi
60 nhung bi suy giam kha nang lao dong tu
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81% trd |én); con chua du 15 tudi; con chua
dd 18 tudi néu con di hoc; con tu da 15 tudi
trd [én néu bi suy giam kha nang lao dong tu
81% trd lén; cha dé, me dé, cha vg hoac cha
chong, me vg hodc me choéng (hodc nhitng
ngudi khac ma phu thudc vao thu nhap cua
ngudi chét) néu dudi 60 tudi doi véi nam,
dudi 55 tudi doi véi nif va bi suy giam kha
nang lao dong tU 81% trd lén; cha me, vg,
chong néu khéng cé thu nhap hodc cé thu
nhap it hon so v8i muc lugng t6i thiéu. Mdc
trg cap tuat hang thang dai véi moi than
nhan du diéu kién tur 50% dén 70% miuc
ludng téi thi€u hang thang (s6 than nhan
dudc hudng trg cap tuat hang thang khong
qua bén nguai). Ngoai ra, than nhan con c6
thé hudng trg cap mai tang hodac tién tuat
mot lan.

Nguon: Diéu 66-71 Luat Bao hiém x3 hoi
(Luat s6 58/2014//QH13).

Theo Diéu 168 clia BO luat Lao dong, nhiing
ngudi da dong bao hiém that nghiép nhung
da bi mat viéc va khong tim dudc viéc trong
vong 15 ngay ké tu ngay dang ky that nghiép
v3i bao hiém xa hoi thi du diéu kién dé
hudng trg cap that nghiép. Moi thang, ngudi
lao dong phai dong bao hiém that nghiép
bang mot phan tram cua tién luong hang
thang cua ho, trong khi ngugi st dung lao
dong cling phai dong mot phan tram cla
quy tién luang cho ngudi lao dong.

MUc trg cap that nghiép hang thang bang
60% muc binh quéan tién ludng, tién cong
thang dong bao hiém that nghiép clia sau
thang lién ké trudc khi that nghiép. Thdi
gian hudng trg cap that nghiép khac nhau
trén cd sd s6 nam dong bao hiém that
nghiép nhu dudi day. Trg cap that nghiép
tra cho ngudi lao dong nhu sau:

- 3thangnéu da dong bao hiém tu 12
dén 36 thang;

- ngudi lao dong dudc hudng thém
mot thang trg cap that nghiép cho
moi 12 thang déng gdp; va

- hudng trg cap téi da la 12 thang néu
da c6 145 thang hodc nhiéu hon
déng bao hiém

Cac quy dinh cta BO ludt Lao dong mdi
(2019) va Nghi dinh thi hanh (2020) dudc ap
dung ké ti ngay 01 thang 01 nam 2021.

Nguén: Diéu 168 cua BO luadt Lao dong,
2019; Diéu 49-53 cua Luat Viéc lam (Luat sé:
38/2013/QH13); Thong tu sé 28/2015/TT-
BLDTBXH; Nghi dinh s& 28/2015/ND-CP.

Ludt Bao hiém xa hoi quy dinh trg cap cho
ngudi tan tat trong trudng hgp xay ra tai
nan/thudng tich/bénh tat khong thudc vé
nghé nghiép dan dén tan tat vinh vién. Diéu
kién dé hudng trg cap nay la ngudi lao
dong suy giam kha nang lao dong tUr 61%
trd l&én va cé it nhat 15-20 nam dong bao
hiém. Trg cho ngudi cap tan tat dudc tinh
tuong tu trg cap ngudi cao tudi.
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10/13 Déi xti binh dang nai 1am
viéc

Cong udc ILO

Quy udc 111 (1958) liét ké cac linh vuc phan biét doi xuf bi cam.
Quy udc 100 (1952) 14 vé Binh dang tién ludng cho Céng viéc c6 gia tri nhu nhau.

Viét nam da phé chuan ca hai Quy udc nay.
Tém tat cdc diéu khodn theo Céng udc ILO

Tra ludng binh dang & ngi lam viéc cho dan éng va phu nif ¢é céng viéc cling gid tri [a bat budc,
khdng ké tinh trang hdn nhan ra sao. Viéc tra luong khong céng bang dua vao dan tdc, mau da,
gidi tinh, ton gido, quan diém chinh tri, quoc gia xuat than/ndi sinh hodc nguén goc xa héi la
cling bi cdm. Mot hé théng tién [Udng minh bach va mét su déi chiéu tién uong va vi tri cong
viéc r6 rang an phai cé va gidp ngan nglia phan biét doi xuf vé tién lugng.

Khong dugc néu ro trong cac quy udc cda ILO. Tuy vay, de doa/quét rdi tinh duc la dang phan
biét gidi tinh.

Ngudi stf dung lao dong clia ban khong dugc phan biét d6i xf véi ban trong moi khia canh cong
viéc (b6 nhiém, dé bat, dao tao va chuyén giao) dua vao ban [a doan vién cong doan hodc tham
gia vao cac hoat dong cong doan, lap ho s khiéu nai ngudi st dung lao dong, dan tdc, mau da,
giditinh, tinh trang hon nhan, trach nhiém gia dinh, c6 thai, ton gido, quan diém chinh tri, quéc
gia xuat than hodc ngudn géc xa hdi, vang mat tam thgi do bénh tat, tudi tac, doan vién cong
doan, mat stic/HIV-AIDS, hodc vang mat trong thgi gian nghi sinh. (Quy udc 111, 156, 158, 159
va 183)

Con nguai c6 quyén lam viéc va khdng c6 su phan biét nghé nghiép dua vao gidi tinh.
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e Hién phap nudc Cong hoa xa hdi chu
nghia Viét Nam 2013 (s6 18/2013/L-
CTN)

e BO luat Lao dong (Luat so6
45/2019/QH14)

e Ludt Ngugdi khuyét tat (S6
51/2010/QH12)

e Luat Phong, chong HIV/AIDS (S6
64/2006/QH11)

e Ludt Cong doan (Luat s6
12/2012/QH13)

Hién phap Viét Nam bao dam quyén dudc
trd luong binh dang, khéng phan biét gidi
tinh doi vdi ngudi lao dong nam va nif lam
cong viéc nhu nhau. Bo luat Lao dong dua
ra nguyén tac tra luong binh dang cho cong
viéc co gia tri nhu nhau va yéu cau ngugi su
dung lao déng tra ludng binh dang cho tat
ca ngudi lao dong khong phan biét gidi tinh.

Cac quy dinh cta Bo luat Lao dong mdi
(2019) va Nghi dinh thi hanh (2020) dudc ap
dung ké tif ngay 01 thang 01 nam 2021.

Nguon: Diéu 26 Hién phap nudc Cong hoa xa
hoi chd nghia Viét Nam nam 2013 (s6
18/2013/L-CTN); Diéu 90 BO luat Lao dong,
2019; Diéu 13 Luat Binh ding gidi (s6
73/2006/QH11).

Quay roi tinh duc va ngudc dai ngudi lao
dongva ngudi gilp viéc gia dinh bi cdm theo
B6 Luat lao dong (Diéu 08). Ngugi lao dong
cé quyén don phuong cham dut hgp dong
lao dong néu ho phai chiu su ngudc dai,
quay roi tinh duc, hodc cudng buc lao dong.

Tuy nhién, khong cé hinh phat cho ngudi vi
pham nhiing diéu trén dudc quy dinh trong
B luat Lao dong. BO luat Lao dong dua nd
trd thanh mot doi tugng clia cac quy dinh
noi bo dé thuc hién hanh dong chéng quay
roi tinh duc tai ndi lam viéc.

BO ludt Lao dong mdi 2019 dinh nghia quay
roi tinh duc la bat ké hanh vinao c6 ban chat
tinh duc cia mot ngudi déi véi ngudi khac
tai ndi lam viéc chéng lai mong mudn cla
ngudi do. Quay roi tinh duc cling da dudc
thém vao danh sach cac 16i sé bi ap dung
hinh thdc ky luat sa thai.

Theo Quy dinh nam 2020, quay réi tinh duc
cé thé xay ra dudi hinh thlc yéu cau, doi hoi,
goi y, de doa, dung vii luc d€ quan hé tinh
duc d6i lay bat ky lgi ich nao lién quan dén
cong viéc; hoac bat ky hanh vi tinh duc nao
do dé tao ra mot mdi truong lam viéc khong
an toan, khong thoai mai va anh hudng dén
suc khoe tinh than, thé chat, hiéu suat va
cudc séng cta ngudi bi quay roi tinh duc. N6
bao gobm cac hanh dong, ci chi, tiép xic
than thé vdi ca thé co tinh chat ggi duc hoac
khéu ggdi; quay rdi tinh duc bang i ndi:
nhan xét hodc tro chuyén tinh duc hoac
khéu ggi truc tiép, qua dién thoai hoac
thong qua phuadng tién truyén thong dién
tr; quay roi tinh duc khong 1i: ngon ngll co
thé; hién thi, mo ta gidi tinh hodc cac hoat
dong tinh duc truc ti€p hoac thong qua cac
phudng tién dién tu.

NGi lam viéc cé nghia la bat ky dia diém nao
ma ngudi lao dong lam viéc thuc té theo
thoa thuan hodc phan cong clia ngudi su
dung lao dong, bao gom cac dia diém hoac
khong gian lién quan dén cong viéc nhu cac
hoat dong xa hoi, hi nghi, budi dao tao, di
cong tac, an uong, tro chuyén qua dién
thoai, lién lac qua cac phuong tién dién td,
trén xe dua dén do ngudi st dung lao dong
cung cap va cac dia diém khac do ngudi su
dung lao dong quy dinh.
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Ngudi st dung lao dong giup viéc gia dinh
cling bi cdm ngugc dai, quay roi tinh duc,
cudng buc lao dong va st dung vii luc hoac
bao luc d6i véi ngudi gilp viéc gia dinh.

Cac quy dinh ndi bo phai bao gom cac hinh
thic ky luat doi véi tha pham quay r6i tinh
duc va to cdo sai su that, tuy thudc vao tinh
chat va mic d6 cGia hanh vi pham tdi cling
nhu viéc béi thudng cho nan nhan va cac
bién phap khac phuc hdu qua.

Cac quy dinh cta Bo luat Lao dong mdi
(2019) va Nghi dinh thi hanh (2020) dudc ap
dung ké tif ngay 01 thang 01 nam 2021.

Nguon: Diéu 8, 35, 118 (d), 125, 165 clia B
ludt Lao dong, 2019; Diéu 84-86 cua Nghi
dinh quy dinh chi tiét mot so diéu cla BO
ludt Lao dong vé Diéu kién lao dongva Quan
hé lao dong (s6 145/2020/ND-CP).

Theo quy dinh tai Diéu 26 cua Hién phap,
cdng dan nam va nit ¢cé quyén binh dang
trong tat ca cac linh vuc. Nha nudc ¢6 chinh
sach dé dam bao quyén va cd hdi binh dang
gidi. Theo quy dinh tai Diéu 16 cla Hién
phép, moi ngudi déu binh dang trudc phap
ludtva khong ai bi phan biét déi xf trong ddi
song chinh tri, dan su, kinh té, van hda, xa
hoi.

Lao dong nam va nif phai dugc doi xf binh
dang tai ngi [am viéc. Ngudi lao ddng c6
quyén lam viéc va tu do lua chon viéc lam,
nghé nghiép mong muén. Ho cling cé thé tu
do lua chon viéc dao tao nghé ma ho muén
tham gia va cé quyén nang cao ky nang
nghé nghiép cta ho. Nghiém cadm céac hanh
vi phan biét déi xUf trén cac ca sd gidi tinh,
dan toc, mau da, thanh phan xa hoi, tinh
trang hon nhan, tin ngudng, tén gido, nhiém
HIV, khuyét tat hodc tham gia hoat dong

cong doan tai ngi lam viéc. BO luat Lao dong
nghiém cam hanh vi phan biét déi x{r dua
trén gidi tinh hodc tinh trang hon nhan.
Ngudi st dung lao dong phai tuan tha va
thuc hién nguyén tac binh ddng nam va nit
trong tuyén dung, giao viéc, thgi gian [am
viéc, thai gid nghingoi, nang bac lugng, tién
cdng. Viéc vi pham phap lut vé binh dang
giditrong linh vuc lao dong bao gom viéc ap
dung trinh d6 (tiéu chuan) khac nhau trong
viéc tuyén dung lao dong nam va nii cho
cung mot cong viéc; tu chdi hodc han ché
tuyén dung lao dong, sa thai ngudi lao dong
vi ly do gidi tinh hodc do viéc mang thai,
sinh con hodc nudi con cta ho; phan biét
déi xuf trong giao viéc lao dong nam va nit
dan dén chénh léch vé thu nhap hodc ap
dung muc luong khac nhau cho ngudi lao
dong tuong dudng vé trinh d6 va nang luc vi
ly do gidi tinh; va tU chéi thuc hién cac
quyén cu thé cho lao dong nit déu dugc quy
dinh trong phap luat lao dong.

BO ludt Lao dong 2019 nghiém cam phan
biét doi xUf trong lao dong vi cac ly do sau:
chung toc, mau da, quoc tich, dan toc, gidi
tinh, tudi tdc, mang thai, tinh trang hon
nhan, ton gido, quan diém, khuyét tat, trach
nhiém gia dinh, nhiém HIV, thanh lap hodc
tham gia cong doan hoac to chiic ndi bd clia
ngudi lao dong.

Ngudi st dung lao dong bi cdm phan biét
déi xf vGi ngudi lao dong khuyét tat trong
moi van dé lién quan dén viéc lam. Nguai suf
dung lao dong dudc yéu cau cham sdc suc
khoé cho ngudi khuyét tat. Khuyét tat dan
dén su giam thiéu chlic nang hoat dong, gap
khoé khan trong lam viéc, sinh hoat va hoc
tap. Ngudi st dung lao dong can tao diéu
kién thuan gi cho ngudi khuyét tat lam viéc,
trong d6 bao gom viéc thich nghi véi cac
phuadng tién thich Ung, cac thiét bi an toan,
dam bao diéu kién thich hdp cia may moc,
thiét bi, cong cu. Ngugi st dung lao dong
phai tham khao y kién nguci lao dong
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khuyét tat vé cac van dé lién quan dén
quyén va lgiich cta ho.

Cd sd san xuat, kinh doanh stf dung tur 30%
téng s6 lao dong trd lén la ngudi khuyét tat
dudc ho trg dé cai tao diéu kién, méi trugng
lam viéc phu hgp cho ngudi khuyét tat;
dudc mién thué thu nhdp doanh nghiép;
dugc vay von vdi ldi suat uu dai theo du an
phat trién san xuat kinh doanh; dugc vu tién
cho thué dat, mat bang, mat nudc va mién,
giam tién thué dat, mat bang, mat nudc
phuc vu san xuat, kinh doanh theo ty [€ lao
dong la ngudi khuyét tat, miic do khuyét tat
cla ngudi lao dong va quy mo doanh
nghiép.

Ngudi st dung lao dong bi cdm cac hanh vi
sau day khi st dung lao dong khuyét tat: yéu
cau ngudilao dong khuyét tat lam thém gig,
lam viéc vao ban dém doi véi lao dong
khuyét tat bi suy giam kha nang lao dong tu
51% trd |én; st dung ngudi lao dong khuyét
tat lam nhitng cong viéc ndng nhoc, nguy
hiém hodc tiép xuc véi cac chat doc hai theo
danh muc B6 Lao dong - Thudng binh va Xa
hoi, BO Y té ban hanh.

Hanh vi ky thi va phan biét déi xt déi vdi
ngudi nhiém HIV cling bi cdm theo phap
ludt. Ngugi st dung lao dong c6 trach
nhiém: t6 chuc tuyén truyén, gido duc cac
bién phap phong, chéng HIV/AIDS, chong ky
thi va phan biét d&i x{f v8i ngudi nhiém HIV;
bo tri cong viéc phu hdp vdi stic khoe va
trinh d6 chuyén mon clia ngudi lao dong
nhiém HIV; tao diéu kién cho ngugilao dong
tham gia cac hoat dong phong, chéng
HIV/AIDS.

Ngudi st dung lao dong khong dugc cé cac
hanh vi sau day: cham dut hgp déng lam
viéc hodc gay kho khan trong qua trinh [am
viéc clia ngudi lao dong vi ly do ngudi lao
déng nhiém HIV; ép budc ngudi lao dong
con du stc khoé chuyén cong viéc ma ho

dang dam nhiém vi ly do ngugi lao dong
nhiém HIV; tu chdi nang ludng, dé bat hoac
khong dam bao cac quyén, Igi ich hgp phap
cla ngudi lao dong vi ly do ngudi lao dong
nhiém HIV; yéu cau xét nghiém HIV hodc
xuat trinh két qua xét nhiém HIV da&i véi
ngudi du tuyén lao dong, tu chéi tuyén dung
vi ly do ngudi du tuyén nhiém HIV, ngoai tri
mot s6 nghé trong danh muc Chinh phtd quy
dinh phai xét nhiém HIV trudc khi tuyén
dung.

Hanh vi phan biét doi xif v8i cong doan cling
bi cdm theo Ludt Cong doan. Cac hanh vi
gay bat Igi doi véi ngudi lao dong vi ly do
thanh lap, tham gia va t6 chiic hoat dong
cong doan cling dugc coi la hanh vi phan
biét doi x{f va bi cam.

Ngudi st dung lao dong phai dam bao
quyén binh dang giita lao dong nam va lao
dong nif trong tuyén dung, phan cong, dao
tao, tra luang, thudng, bé nhiém, thanh
toan tién ludng va cac chinh sach vé bao
hiém x& hoi, bao hiém y té, bao hiém that
nghiép, diéu kién lam viéc, an toan lao
dong, thdi gian lam viéc, thdi gid nghi ngai
va cac phuc [gi xa hoi khac lién quan dén
diéu kién vat chat va tinh than cta ngudi lao
dong.

Theo B luat Lao dong, ngudi lao dong dugc
bao vé khoi su phan biét d6i xtr hoac bi loai
trl, theo cach anh hudng dén cg hdi viéc
lam binh dang, trén cd s& chung tdc, mau
da, nguén géc quoc gia hodc xa hoi, dan toc,
gidi tinh, tudi, mang thai, tinh trang hén
nhan, ton gido, niém tin, quan diém chinh
tri, khuyét tat, trach nhiém gia dinh, nhiém
HIV hodc tham gia cong doan hodc té chilc
noi bd cua ngudi lao dong.

Cac quy dinh ctia B luat Lao dong mdi
(2019) va Nghi dinh thi hanh (2020) dudc ap
dung ké tif ngay 01 thang 01 nam 2021.
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Nguon: Diéu 16 va 26 Hién phap nudc Cong
hoa xa hoi chu nghia Viét Nam nam 2013 (s6
18/2013/L-CTN); Diu 5, 8, 158, 175, BO lu4t
Lao dong, 2019; Diéu 2, 4, 14, va 34 Luat
Ngudi khuyét tat (s6 51/2010/QH12); Diéu
14 Ludt Phong, chéng nhiém vi rat gay ra hoi
chiing suy gidam mién dich mac phai & ngugi
(HIV/ADIS) (s& 64/2006/QH11); Didu 9 Luat
Cong doan (s6 12/2012/QH13); Nghi dinh so
28/2015//ND-CP.

Hién phap bao dam quyén tu do lam viéc
cho moicdngdan. Theo quy dinh tai Diéu 33
cla Hién phap, moi ngugi déu cé quyén tu
do kinh doanh trong cac linh vuc va nganh
nghé ma phap luat khong cam. Hién phap
bdo vé quyén ctia ngudi dan vé quyén lam
viéc va lua chon nghé nghiép, viéc lam va
ndi lam viéc.

Diéu 153-154 cua BS luat Lao dong bao dam
quyén lam viéc binh dang cua lao ddng nit
va khuyén khich st dung lao dong tao diéu
kién dé lao dong nif lam viéc thuan Igi. Tuy
nhién, mot théng tu ti nam 2013 nghiém
cam viéc st dung lao dong nif trong 77
nganh nghé, trong d6 38 nganh ap dung cho
tdt ca cac lao dong nlt va 39 nganh
nghé/cong viéc con lai dugc ap dung cho lao
dong nlt mang thai va cho con bu. Cac cong
viéc c6 thé anh hudng xau dén stic khde sinh
san va nudi con, [am viéc trong cac ham mo,
va lam viéc dudi nudc bi cdm theo Luat Lao
dong. Lao dong nif khong con bi cdm lam
mdt s6 cdng viéc nhat dinh, chang han nhu
cong viéc khai thac ham mo dudi long dat.

Cac quy dinh cta Bo luat Lao dong mdi
(2019) va Nghi dinh thi hanh (2020) dudc ap
dung ké tif ngay 01 thang 01 nam 2021.

Nguon: Diéu 33 va 36 Hién phap nudc Cong
hoa xa hoi chu nghia Viét Nam nam 2013 (s6
18/2013/L-CTN); Didu 4, 32, 135, BS luat Lao
dong, 2019;Nghi dinh s026/2013//TT-
BLDTBXH.
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11/13 Lao dong Tre em

Cong udc ILO

Tu6i toi thiéu: Quy udc 138 (1973)
Cac hinh thic té hai ciia Lao dong Tré em: Quy udc 182 (1999)

Viét nam da phé chuan cac Quy udc nay.
Tom tat cdc diéu khodn theo Céng udc ILO

G ngi lam viéc, tré em khdng thé bi cudng biic lam cdng viéc cé hai dén stic khde va can trg phat
trién thé ly va tinh than. Moi tré em phai dudc dén trudng. Mot khi diéu nay dugc bao vé, sé
khong c6 tré em lam viéc nhe trong do tudi 12 dén 14.Tuoi téi thiéu chung [a 15 tudi. Tuy vy &
cac nudc dang phat trién cé thé la 14 tudi. Tuodi téi thiéu cho cong viéc nguy hiém, cong viéc gy
nguy hiém dén suic khde, an toan hodac tinh than nguai tré tudi, la 18 tudi. Cling ¢ thé [dy muc
thap han [a 16 tudi trong mot sé tinh hudng.

Tré em khdng thé dudc st dung lam viéc trong cong viéc hai dén slc khoe, an toan hodc tinh
than cla tré. N6 dugc xem nhu mot hinh thic té hai trong lao dong tré em. Tudi t6i thiéu cho
lam cong viéc nguy hiém la 18 tudi.
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~

e Luat Lao dong (Luat so
45/2019/QH14)

e luit Hinh su (S8 15/1999/QH10),
dugc slia d6i lan cudi nam 2009 (so6
37/2009/QH12);

e Thongtusé 10/2013/TTBLDTBXH

Hién phap nghiém cam viéc tuyén dung lao
dong tré em dudi d6 tudi toi thiéu. D6 tudi
lao dong téi thi€u la 15 tudi. Ngudi st dung
lao dong c6 thé thué ngugi dudi 15 tudi (t6i
thiéu [a 13 tudi) dé thuc hién cac cong viéc
nhe dudc quy dinh trong danh muc ban
hanh bdi B6 LBDTBXH. Khi tuyén dung lao
doéng dudi 15 tudi, ngudi st dung lao dong
phai ky hgp dong lao dong vdi ngugi dai
dién phap luat trong thda thudn vdi ngudi
lao dong chua thanh nién; bé tri gic lam viéc
khong anh hudng dén viéc hoc tap & trudng
cla ngudi lao dong; va dam bao diéu kién
lam viéc, an toan va vé sinh lao dong phu
hop vdi lfa tudi clia lao dong chua thanh
nién. Hién phap bao dam mién phi gido duc
phé théng cd s& bat budc. Chi cé gido duc
tiéu hoc [ bat budc.

St dung lao dong chua thanh nién bi cam
trong cac cong viéc sau: mang, vac cac vat
nang vugt qua thé trang clia ngudi chua
thanh nién; san xuat va st dung, van chuyén
cac hoa chat, khi gas, chat ng; bao tri, bao
dudng thiét bi, may moc; pha dg cong trinh
xay dung; nau, thoi, duc, can, dap, va han
kim loai; 13n bién, danh bat ca xa bd; va cac
cong viéc khac gay ton hai cho stic khoé, an
toan hodc dao ddc cta ngudi chua thanh
nién. Tuyén dung lao dong chua thanh nién
bi cdm lam viéc & ndi sau day: dudi nudc,
dudi long dat, trong hang dong, trong
dudng ham; cong trudng xay dung; cd sé
giét mé gia slc; song bac, quan bar, vii

trudng, phong hat karaoke, khach san, nha
nghi, phong tdm hgi va phong xoa bép; va
noi lam viéc khac gy ton hai dén sic khoé,
su an toan hoac dao dlic cia ngudi chua
thanh nién.

Thdai gian lam viéc cta ngudi lao dong chua
thanh nién (dudi 15 tudi) khong dugc vugt
qua 04 gid trong mot ngay va 20 gid trong
mot tuan. Ngudi lao dong tu 15 tubi dén
dudi 18 tuéi khéng dudc lam viéc qua 08
giG/ngay va 40 giG/tudn va co thé lam viéc
vao ban dém hoac lam thém gid theo quy
dinh clia B6 Lao dong - Thudng binh va Xa
hoi. Khong st dung lao dong chua thanh
nién [am thém gid, lam viéc vao ban dém.
Khong dudc st dung lao dong chua thanh
nién dé san xuat va kinh doanh cén, rugu,
bia, thudc (4, cac chat tac dong dén tinh
than va cac chat gay nghién khac. Ngugi suf
dung lao dong phai tao cd hoi dé ngudi lao
dong chua thanh nién va ngugi dudi 15 tuoi
tham gia lao dong va dudgc hoc tap van hda.

Cac quy dinh cGa B0 luat Lao dong mdi
(2019) va Nghi dinh thi hanh (2020) dudc ap
dung ké ti ngay 01 thang 01 nam 2021.

Nguon: Diéu 35 & 61 Hién phap nudc Cong
hoa xa hoi chu nghia Viét Nam nam 2013 (s6
18/2013/L-CTN); Didu 143-147 Bb luat Lao
dong, 2019; Thong tu s6 11/2013/TT-
BLDTBXH.

DO tudi téi thiéu cho ngudi lao dong lam
céng viéc nguy hiém la 18 tudi. Ngudi lao
dong chua thanh nién la ngudi tu 15 tudi
dén 18 tudi. Ngudi st dung lao dong c6 thé
ky hgp dong lao dong vdi lao dong chua
thanh nién vdi cac diéu kién sau day: gic
lam viéc khong qua 8 giG trong mot ngay va
40 gid trong mot tuan; dudc nghi 14 ngay
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nghi phép hang nam; khong dugc lam viéc
thém giG va lam viéc vao ban dém (ngoai tru
trong mot s6 trudng hgp dudgce phép ctia Bo
LDTBXH); va cdm lam cac cong viéc nang
nhoc va nguy hiém.

Ngugi lao dong dudi 18 tudi bi cdm mang,
vac cac vat nang vugt qua thé trang ho
(khong vugt qua 15kg doi véi nam/12 kg doi
vGi lao dong nif tU 15-16 tudi va khong vugt
qua 30 kg doi v8i nam/25 kg doi vdilao dong
nif 16-18 tudi. Nhiing cong viéc khac bi cam
bao gom: st dung hodc van chuyén hoa
chat, xang dau, chat no; bao tri, bao dudng
thiét bi, may mdc, pha dd cong trinh xay
dung; nau, théi, duc, can, dap va han kim
loai; van hanh noi hai; lam viéc nhu thu kho
hodc trg ly tai kho hda chat, thuéc nhudm;
lam viéc tiép xuc tryc tiép v8i hoa chat gay
dot bién gen, hoa chat gay hai lau dai dén
stic khoe sinh san, hoa chat gay ung thu va
cac hoda chat doc hai; [am viéc tiép xdc vdi
cac dung méi nhu'in an.

Ngugi lao déng dudi 18 tudi bi cdm trong
cac moi trudng khong tuan tha cac quy dinh
va cac tiéu chuan an toan phap ly vé cac yéu
té nhu dién tU trudng, do rung, ti€éng on,
nhiét do, bui silic, bui khong chifa silic, bui
bong, bui amidng; lam viéc dudi nudc, dudi
long dat; cong trudng xay dung.

Phap ludt quy dinh nghiém cam lam viéc
trong han 4 giG moi ngay trong mét khong
gian khong thodi mai va hep, doi khi doi hdi
ngudi lao dong phai quy goi, hoac cui
xuéng; lam viéc trén gian gido cao hodc day
thing treo cao hdn 3 mét so vdi san nha;
lam viéc trén nhitng ngon do6i va ndi véi do
déc trén 30 do cling nhu'tiép xtc vdi cac yéu
t6 ¢ thé gdy bénh truyén nhiém. Mot Nghi
dinh nam 2013 cling dua ra danh sach cua
79 cOng viéc bi cam doi véi ngudi lao dong
dudi 18 tudi.

Theo quy dinh cta B6 luat Hinh su, nhitng

ngudi st dung tré em lam nhiing cong viéc
nang nhoc, nguy hiém hoac tiép xuc vdi cac
chat doc hai theo danh muc ma Nha nudc
quy dinh, gay hau qua nghiém trong, hoac
da bi xtf phat hanh chinh vé hanh vi nay ma
con vi pham, thi bi phat tién tU nam triéu
dong dén nam mudi triéu dong, cai tao
khong giam gitf dén hai nam hodc phat tu tu
ba thang dén hai nam.

Ngugi st dung lao dong phai lap s6 dé theo
d&i cac diéu kién lam viéc cua ngugi lao
dong chua thanh nién. Cuén s6 phai ghi lai
cac thong tin sau: tén day du; ngay thang
nam sinh; cong viéc; va két qua kiém tra slic
khoe dinh ky. H6 s vé nhiing ngudi lao
doéng dudi 18 tudi nén bao gom ca nhiing
ngudi lao dong dang lam viéc tai cac cd sd
bén trong va bén ngoai nha may.

Cac quy dinh cla BO luat Lao dong mdi
(2019) va Nghi dinh thi hanh (2020) dudc ap
dung ké ti ngay 01 thang 01 ndm 2021.

Nguon: Diéu 113(1b), 143-147B0 luat Lao
dong, 2019; biéu 228 BO luat Hinh sy (SO
15/1999/QH10), dudgc slia doi lan cudi nam
2009 (s 37/2009/QH12); Théng tu sb
10/2013/TTBLDTBXH

The text in this document was last updated in June 2023. For the most recent and updated text on Employment & Labour Legislation in
Vietnam in Vietnamese, please refer to: https://luong.com.vn/

. o ° Wagelndicator.org

Decent Work Check 2023 | 45



12/13 Lao déng cuang buc

Cong udc ILO

Lao dong cudng buc: Quy udc 29 (1930); Bai bo Lao dong cudng bic : Quy udc 105 (1957)
Lao dong cudng buc la cong viéc ma ngudi thuc hién la bi phat hodc bi de doa: khong luong,
cho nghiviéc, quay réi hodc bao luc, ngay ca triing phat kiéu cai thg. Lao dong cudng blc ¢
nghia la vi pham

Viét nam chi mgi phé duyét Quy udc 29.

Tém tat cdc diéu khodn theo Céng udc ILO

Ngoai trlf mét s6 ngoai (&, lao ddng cudng buc hay bat budc (bi de doa triing phat va khdng tu
nguyén) la bi cam.

Ngudi st dung lao dong phai cho phép ban tim viéc [am bén ngoai. Néu ban lam, ban khong bi
giam luong hodc bi de doa dudi viéc. (Ngugc lai thi ludt quéc té xem nhu lao dong cudng bic).
Néu téng sb gid lam viéc, bao gom ca lam thém gid vugt qua 56 gid moi tudn, ngudi lao dong
dugc coi la dang lam viéc trong diéu kién l[am viéc v6 nhan dao.
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e Hién phap nudc Cong hoa xa hdi chu
nghia Viét Nam cta nam 2013 (so
18/2013 /L-CTN)

e Luidt Lao dong (Luat s6
45/2019/QH14)

Hién phap Viét Nam nghiém cam cudng blc
lao dong, phan biét doi xf va st dung nhan
cong dudi do tudi lao dong toi thiéu (theo
quy dinh tai Bo luat Lao dong). Bo luat Lao
déng nghiém cam cudng blc lao dong dudi
bat ki hinh thiic nao. Cudng blc lao dong la
viéc dung vii luc, de doa dung vii luc, hodc
cac thu doan khac nham budc ngudi khac
lao dong trai véi y mudn cua ho.

Cac quy dinh cGa B6 luat Lao dong mdi
(2019) va Nghi dinh thi hanh (2020) dudc ap
dung ké ti ngay 01 thang 01 nam 2021.

Nguon: Diéu 35 Hién phap nudc Cong hoa xa
hoi chi nghia Viét Nam nam 2013 (s6
18/2013/L-CTN); Bidu 3 (7), 8 (2) & 165 clia
Bo luat Lao dong, 2019.

Theo quy dinh cta Hién phap, cong dan co
quyén lam viéc va lua chon nghé nghiép,
viéc [am va ndi lam viéc. Ngudi lao dong c6
quyén thay d6i cong viéc sau khi thong bao
cho ngudi st dung lao dong. Néu vi pham
quy dinh vé thgi gian bao trudc thi nguai lao
dong phai béi thudng cho ngudi st dung lao
dong mot khoan tién tudng (ng vdi tién
ludng clia ngudi lao dong trong nhiing ngay
khong dudc bdo trudc. Dé biét thém thong
tin vé diéu nay, xin vui long tham khao phan

Bao dam viéc lam.

Cac quy dinh cGa B0 luat Lao dong mdi
(2019) va Nghi dinh thi hanh (2020) dudc ap
dung ké tif ngay 01 thang 01 nam 2021.

Nguon: Diéu 35 Hién phap nudc Cong hoa xa
hoi chi nghia Viét Nam nam 2013 (s6
18/2013/L-CTN); diéu 40 BO luat Lao dong,
2019.

Ngudilao dong c6 thé dudc yéu cau lam viéc
thém giG tuy nhién tong s6 gid lam viéc
khong vugt qua 12 gic mot ngay vao ngay
nghi hang tuan hodc ngay [é (50% s& gis lam
viéc binh thudng trong 01 ngay); khong qua
30 gi6 mot thang (cho ca cong viéc binh
thudng, nguy hiém) va tong s6 khong qua
200 gid trong mot nam. Trong mot so
trudng hop dac biét, thi c6 thé dugc [am
thém gid khong qua 300 gid trong 01 nam
(Diéu 106). Gidi han 300 gid ap dung cho
cong viéc nguy hiém trong d6 bao gom ca
linh vuc may mac. Theo BO luat Lao dong,
gidi han lam thém giG hang thang da dudc
nang tU 30 gid én 40 gid.

Lam thém giG phai la su tu nguyén, vdi su
dong thuan tU ca hai bén. Gay ap luc cho
ngudi lao dong, trong bat ky hinh thic nao,
déu bi cam. Dé biét thém thong tin vé diéu
nay, xin vui long tham khao phan Tién
lugng.

Cac quy dinh cGa B0 luat Lao dong mdi
(2019) va Nghi dinh thi hanh (2020) dudc ap
dung ké tif ngay 01 thang 01 nam 2021.

Nguon: Diéu 107-108 BO ludt Lao dong,
2019; Diéu 2(1.2) (a) Thong tu so
15/2003/TT-BLDTBXH.
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13/13 Quyén vé Cong doan

Cong udc ILO

Quyén tu do tham gia hdi va bao vé quyén té chiic: Quy udc 87 (1948)
Quyén t6 chiic va thoa udc tap thé: Quy udc 98 (1949)

Viét nam chua phé chuan Quy udc 87 va 98.

Tom tat cdc diéu khodn theo Céng udc ILO

Cong doan dudc thung lugng vdi ngudi st dung lao dong vé viéc lam ma khong bi ngan trd.
Quyén cla Cong doan trong thuang lugng vdi ngudi st dung lao dong ap dung thi nghiém va
di dén thoa udc lao dong tap thé la dugc bao vé. (ILO c6 mot tha tuc ddc biét xU ly cac khiéu
nai tif cdng doan vé viéc vi pham nguyén tac nay).

Quyén tu do tham gia hoi doan nghia la tu do tham gia Cong doan. Day la phan nén tang cla
nhan quyén. Nhan vién khong thé bi dat vao thé bat [gi khi ho tich cuc hoat dong Cong doan
ngoai gid lam viéc.

Ngudi lao ddng c6 quyén dinh cdng nham bao vé Igi ich x3 hdi va kinh té ciia minh. N6 [a dudng
nhién va a hé qua clia quyén dugc to chlic néu trong Quy udc cua ILO 87.
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e Hién phap nudc Cong hoa xa hdi chu
nghia Viét Nam nam 2013 (s6 18/2013
/L-CTN)

e LuatLaodong (Luatsé45/2019/QH14)

e LuatCongdoan (s612/2012 /QH13)

e Quyét dinh cta Thu tudng Chinh phu
(S0 68/2007 / QD-TTg)

e Nghidinhs641/2013/ND-CP

Hién phap trao quyén thanh lap hiép hoi va
dinh nghia cong doan la "t6 chic chinh tri -
xa hoi cla giai cap cong nhan va clia ngudi
lao dong dugc thanh lap trén cd sd tu
nguyén, dai dién cho ngudi lao dong, cham
lo va bao vé quyén, Igi ich hdp phap, chinh
dang clia ngudi lao dong; tham gia quan ly
nha nudc, quan ly kinh té - xa hoi; tham gia
kiém tra, thanh tra, gidm sat hoat déng cua
cd quan nha nudc, té chic, don vi, doanh
nghiép vé nhiing van dé lién quan dén
quyén, nghia vu cla ngudi lao dong; tuyén
truyén, van dong ngudi lao dong hoc tap,
nang cao trinh do, k§ nang nghé nghiép,
chap hanh phap luat, xdy dung va bao vé To
quéc".

T6 chlc cong doan dudc thanh [ap dé bao
vé quyén va lgi ich hgp phap chinh dang cla
ngudi lao dong. Luat Lao dong quy dinh
ngudilao dong lam viéc trong doanh nghiép
c6 quyén thanh lap, gia nhap va hoat dong
cong doan theo quy dinh cta Luat Cong
doan. Luat phap quy dinh cac cap cong
doan: cong doan cap cd s@, dudc thanh lap
3 cap do doanh nghiép va té chlc cong
doan cap trén truc ti€p cla cap cd sd, giam
sat cac sinh hoat/hoat dong cua té chuc
céng doan cap cd s6. Cac td chic cong doan
cap trén cd sd c6 quyén va cé trach nhiém
van dong ngudi lao dong gia nhap va thanh
ldp cong doan ca s va c6 quyén yéu cau

ngudi st dung lao dong va cc quan quan ly
nha nudc vé lao dong dia phudng tao diéu
kién thuan Igi va ho trg viéc thanh [3p cong
doan cd sé.

Khi cong doan cd sd dugc thanh lap theo
ddng quy dinh ctia Luat Cong doan thi ngudi
st'dunglao dong phaithlta nhan vatao diéu
kién thudn Igi dé cong doan cd sd hoat
dong. Cong doan cad sd cb cac quyén sau:
dai dién cho Igi ich t3p thé ngugi lao dong
bang viéc dam phan, ky két va giam sat thuc
hién thoa udc lao dong tap thé; tranh tung
tai toa an khi cé tranh chap vé thoa udc lao
dong tap thé; hgp tac vdi cac doanh nghiép
trong viéc xay dung va giam sat viéc thuc
hién thang luong, bang luong; hudng danva
tu'van cho ngudilao dong vé quyén va nghia
vu ctia minh khi ky két va thuc hién hgp
dong lao dong v8i doanh nghiép; dai dién
cho ngudi lao dong trong viéc thuc hién cac
hoat dong phap ly tai toa vdi su Uy quyén
cla ngudi lao dong; tham gia giadi quyét cac
tranh chdp lao dong cung vdi cd quan c¢o
tham quyén; t6 chiic va lanh dao dinh cong
theo quy dinh clia phap luat.

Ngudi sif dung lao dong bi cdm can trd, gay
kho khan cho ngugi lao dong thanh lap,
tham gia va hoat dong cong doan; ép budc
lao dong thanh [ap, tham gia va hoat dong
cong doan; yéu cau ngudi lao dong khong
tham gia hodc rgi khdi té chiic cong doan;
va phan biét doi x( vé tién ludng, thdi gian
lam viéc va cac quyén, nghia vu khac nham
can trd viéc thanh lap, gia nhap va hoat
dong cong doan cua ngudi lao dong.

Cac quy dinh cGa B0 luat Lao dong mdi
(2019) va Nghi dinh thi hanh (2020) dudc ap
dung ké ti ngay 01 thang 01 nam 2021.

Nguon: Diéu 10 va 25 Hién phap nudc Cong
hoa xa hoi chu nghia Viét Nam nam 2013 (s6
18/2013/L-CTN); BS luat Lao dong, 2019;
Diéu 4, 10, 14, 15 va 24 Luat Cong doan (so
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12/2012/QH13).

Thoa udc lao dong tap thé la van ban thoa
thuan gilia tap ngudi thé lao dong va ngudi
st dung lao dong lién quan dén diéu kién
lam viéc va viéc lam, thoa thuan dat dudc
gilla cac bén thong qua thuong lugng tap
thé. Cé hai cap thoa udc lao dong tap thé
cap doanh nghiép va thda udc lao dong tap
thé cap nganh. Cac quy dinh clia thoa udc
lao dong tap thé khong dudc trai vdi cac quy
dinh ctia phap luat va phai co i hon cho
ngudi lao dong so véi quy dinh cta phap
luat. Sau day la cac ndi dung ctia mot thoa
udc lao dong tap thé: tién ludng, tién
thudng, trg cap va nang luong; thai gid [am
viéc va thai gid nghi nggi, thai gid lam thém,
va thai gian nghi gilia ca; bao dam viéc [am
déi v8i ngudi lao dong; bao dam an toan lao
dong va suc khoe; viéc thuc hién ndi quy lao
dong; va cac van dé khac dang quan tam
khac.

Mot khi thod udc lao dong tap thé dugc ky
két, ngudi st dung lao dong phai thong bao
cho tat ca ngudi lao dong dudc biét vé thoa
udc lao dong tap thé va cac quy dinh caa nd.
Thoa udc lao dong tap thé phai dang ky vdi
cd quan quan ly nha nudc vé lao dong trong
thdi han 10 ngay ké ti ngay ky. Thoa udc lao
dong tap thé cap doanh nghiép cé thgi han
ti 01 ndm dén 3 nam. Tuy nhién, doi vdi
doanh nghiép lan dau tién ky két thoa udc
lao dOng tap thé, thi c6 thé ky két vai thdi
han dudi 01 nam.

HOi dong Tién luong quoc gia, theo BO luat
lao dong, la mdt cd quan ba bén tu van cho
Chinh ph va bao gom dai dién cia B6 Lao
déng, Téng Lién doan Lao ddng Viét Nam va
cac to chdic ctia ngudi sif dung lao déng &
cap quoc gia v8i nam thanh vién ti moi to
chic. Hoi dong thuc hién chlc nang tu van

cho Chinh pha vé diéu chinh, cong bé muc
lugng t6i thi€u vlung.

Uy ban Quéc gia vé Quan hé lao ddng dugc
thanh lap theo Quyét dinh cla Thu tudng
Chinh pht trong nam 2007, trong mét co
quan tu van bao cdo Tha tudng Chinh phu
vé cd ché, chinh sach, giai phap dé phat
trién quan hé lao dong, va xay dung cd ché
phoi hgp gilia cac c¢d quan, td chic lién
quan trong viéc phong ngifa va giai quyét
tranh chap lao dong va dinh cong.

Cac quy dinh cla BO luat Lao dong mdi
(2019) va Nghi dinh thi hanh (2020) dudc ap
dung ké ti ngay 01 thang 01 ndm 2021.

Nguon: Diéu 63-89 & 92 BO luat Lao dong,
2019; Quyét dinh cla Thu tudng Chinh phu
(S8 68/2007//QD-TTg).

Quyén dinh cong dugc cong nhan theo Bo
ludt Lao dong nam 2019. Dinh cong la su
ngung viéc tam thdi, tu nguyén cla tap thé
lao déng nham giadi quyét tranh chap lao
dong veé lgi ich (tranh chdp lao dong tap thé
vé cac van dé vugt qua quy dinh cua luat lao
dong hodc thoa udc lao dong tap thé da
dangki).

3 ndi c6 t6 chiic cong doan cg s& thi dinh
cong phai do Ban chap hanh céng doan co
s& t6 chic va lanh dao. 8 ndi chua cé t6
chlc cong doan ca sé thi dinh cong do to
chlc céng doan cdp trén té chic va lanh
dao theo yéu cau clia ngudi lao dong. Cong
doan c6 quyeén lay y kién tap thé lao dong
lién quan dén cudc dinh cong; té chic va
lanh dao dinh cong; dam phan cac van dé
tranh chap lao dong; thu hoi quyét dinh to
chiic dinh cong; va yéu cau Toa an tuyén bo
cudc dinh cong la hgp phap.
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Ngugi st dung lao dong cd quyén tiép tuc
dam phan vé cac van dé tranh chap hoac
yéu cau hoa giai tUf cd quan quan ly Nha
nudc vé lao dong; chap nhan toan bd hoac
mot phan yéu cau cua tap thé ngudi lao
dong nhung phai thong bao quyét dinh
bang van ban cho Ban chap hanh céng
doan; déng ctfa tam thgi ngi lam viéc trong
thai gian dinh cong do khong du diéu kién
dé duy tri hoat dong binh thudng hoac dé
bao vé tai san doanh nghiép; va yéu cau Toa
antuyén bo cudc dinh congla bat hgp phap.

B6 luat Lao dong nghiém cdm mot s6 hanh
vi nhat dinh dudc thuc hién bdi ngudgi lao
dong/t6 chic cong doan va ngudi sif dung
lao dong trong thdi gian dinh cong. Ngugi s
dung lao dong bi cdm can trd ngudi lao
dong viéc thuc hién quyén dinh cong; cham
ddat hgp dong lao dong, xU ly ky luat lao
dong doéi véi ngudi lao dong hodc ngudi
lanh dao cudc dinh cong, hodc diéu chuyén
ngudi lao dong, ngudi lanh dao dinh cong
sang lam cong viéc khac hoac di lam viéc &
noi khac vi ly do chuan bi dinh cdng hodc
tham gia dinh cong; tra thu, tru dap nhitng
ngudi lao dong tham gia dinh cong, ngudi
lanh dao dinh cong; va Igi dung dinh cong
dé thuc hién hanh vi trai phap luat.

Ngugi lao dong/td chiic cdng doan bi cam
hanh vi sau day trong thdi gian dinh cong:
kich dong, 16i kéo, ép budc ngudi lao dong
dinh cong; can trd ngudi lao dong khong
tham gia dinh cong di lam viéc; st dung bao
luc, huy hoai may mdc, thiét bi, tai san cua
ngudi st dung lao dong; va vi pham trat tu
va an ninh cong cong.

Dinh cong trong cac nganh cong nghiép dac
biét ctia nha nudc ma cung cap san pham,
dich vu thiét yéu cho nén kinh té qudc dan,
hodc c6 thé de doa an ninh, quéc phong,
stc khoé va trat tu cong cong la trai phap
luat. Bao gom cac nganh cong nghiép: san
xuat dién; khai thac tham do dau khi; san

xuat va cung cap khi dot; bao dam an ninh
hang khong, an toan hang hai; cd sd hatang
vién théng; dich vu buu chinh cho cd quan
Nha nudc; cung cap nudc sach, hé thong
thoat nudc va vé sinh méi trudng & cac
thanh phé truc thudc trung uang; va cac to
chic phuc vu truc ti€p cho an ninh, quéc
phong.

Cac quy dinh cGa B0 luat Lao dong mdi
(2019) va Nghi dinh thi hanh (2020) dudc ap
dung ké ti ngay 01 thang 01 nam 2021.

Nguon: Diéu 209-234 B luat Lao dong (Luat
sO 45/2019/QH14); Nghi dinh so
41/2013/ND-CP.
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CAU HOI CONG VIEC
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Viét nam
DECENETWORKCHECK.ORG

Nghia I3 quy dinh Quéc gia Ia OK

m DecentWorkCheck Viét nam la mét san pham cua
Wagelndicator.org va www.luong.com.vn Nghia la quy dinh Quéc gia la khéng OK
01/13 Lam viéc va tién lwong NR Yes No
1. Thu nhap cla tdi it nhat bang mirc lwong t8i thiéu theo quy dinh ctia Nha 0 0
nuwéc.
2. T6inhan tién lvong dinh ky. 0 0
(Lwong ngdy, tudn, niva thdng hodc hang thdng)
02/13 Béi thwéng
3. M0i khi lam ngoai gi®, toi déu cé luvong ngoai gioy 0O 0O
(Tién lam viéc thém gio dugc én dinh & mire cao hon)
4. MObikhilam ban dém, t6i dwoc lwong cao hon cho cdng viéc lam dém O O
5. Toi c6 tién lwong ngay nghi |18 khi tdi lam viéc vao ngay 1& chung hoic ngay 0 0
nghi hang
6. Khi t6i lam viéc vao ngay nghi hang tuan hodc ngay nghi |& chung, t6i dugc O O
nhan lwong ngay nghi 1é
03/13  Nghi phép nam va nghi Ié chung
, N N ? ; v , * ol o3
7. Ban cé duoc bao nhiéu tuan nghi phép nam cé lvong?
02 0 4+
8. Toi duoc trad lwong khi nghi 1& (quéc gia va tdn gido) 0O 0O
9. Tb6icé ngay nghi mbi tuadn it nhat mot ngay (nghia 1a 24 gid) trong mot tuan 0O 0O
04/13 Bao dam viéc lam
10.  T6i duwgc cung cap mot van ban cu thé ltc nhan viéc 0O 0O
11.  Nguoi thué téi khdng thué lao dong theo hop déng thoi gian cd dinh déi vdi 0 0
loai cong viec mang tinh thwong xuyén. (Hay chon "NO" néu ngudri st dung lao
déng cda ban khéng thué nguoi lao déng nay cho cdc céng viéc thuong xuyén)
12.  Thoi gian thir viéc cla toi chi 06 thang (hoac it hon) O O
13.  Nguoi thué téi néu thoi han hét han tredce khi chdm dirt hop déng cha toi O O
14.  Nguoi thué téi tra tién thoi viéc trong tredng hop cho nghi viéc O O

Tién théi viéc duoc trd theo lugt. Tuy thubc vao tién lwong cia nhén vién va
thdm nién phuc vu.

* & cdu héi 7, chi 3 hodc 4 tuén lam viéc twong dwong vdi 1 “YES”,
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05/13 Trach nhiém Gia dinh

15.

16.

17.

Nguoi thué t6i tra lwong cho ngay phép do sinh con. (Ngay phép nay danh cho
ngudi mdi lam bé/lam déi tdc va dwoc tinh cho thoi diém sinh cua diva tré)

Ngudi thué tdi cung cdp (chi tra lwvong hodc khéng) cho ngay phép viéc sinh
con. (Ngdy phép nay duoc cung cdp mét khi dé siv dung hét ngay phép ctia me va cha.
Duorc cép cho cha hodc me hodc cd hai lién tiép nhau)

Lich céng tac cda t6i dd linh dong dé két hop cong viéc vdi cac trach nhiém
gia Dinh. (Théng qua céng viéc bdn thdi gian hodc cdc lwa chon thoi gian linh déng)

06/13 Lam viéc va sinh con

18.

19.

20.
21.

22.

23.

24.

T6i c6 dwoc chdm séc y t&€ mién phi trude va sau sinh

Trong thai ky, Toi dwgc mién lam ca dém (lam dém) hodc cong viéc doc hai
Phép nghi sinh cda téi it nhat [a 14 tudn

Trong ky phép nghi sinh, tdi nhan dwoc it nhat 13 2/3 luvong cili

Toi dugc bao vé khéng bi sa thai trong thoi gian cd thai

Nguoi lao ddng van cé thé bi sa thdi vi cdc ly do khéng lién quan dén cé thai nhw hanh kiém
va ndng lyec.

Toi ¢ quyén nhan cung cong viéc/tuong duong khi téi quay lai lam viéc sau
khi nghi sinh.

Nguoi thué tdi cho phép nghi gitra budi, trong gi® Iam viéc, dé cho con bu

07/13  Strc khoe va An toan lao don

25.
26.

27.

28.

Nguoi thué ti bdo ddm noi lam viéc la an toan va lanh manh cho strc khoe

Ngudi thué toi cung cap cac trang bi bdo ho, bao gdbm quan 4o bao hd, mién
phi

Ngudi thué toi cung cip dao tao day dd vé sirc khde va an toan lao dong va
bao dam la ngudi lao dong hiéu biét cac hiém nguy cho sirc khde nhirng
cach thoat hiém khac nhau khi gdp s cd

Noi lam viéc cla t6i dugc thanh tra lao dong dén it nhat mdi ndm mot [an
dé kiém tra sy tuan thd luat lao déng & day

08/13 Viéc lam va Bénh tat

29.

30.

31.
32.

Nguoi thué toi trd lwvong nghi bénh va téi nhan it nhat 45% luvong cho 6
thang dau bi bénh.

Toi dugc hwdng chdm séc y t€ mién phi trong thoi gian bénh va thuwong tat
do cong.

Noi lam viéc cta toi bado dam viéc lam cho tdi trong 6 thang dau tdi bi bénh.
T6i nhan dwoc phu cap day dd do thuwong tat/tai nan do cong viéc hodc mac
bénh nghé nghiép.

Viét nam

NR YES

O 0 00000

O

OO0 O 0O

O 0 00000

O

O

OO0 0O 0O
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09/13 Bao hiém xa hoi

33.
34.

35.
36.

Téi duoc linh tién hwu tri khi qua tudi 60 (dp dung cho ca phu niY)

Khi dang la ngudi lao déng bi tlr vong, ngudi thira k€ nhan dugc phac loi
lién quan

Téi nhan duwoc tro cap that nghiép khi bi mat viéc

T6i nhan duorc tro cdp mat sire trong trudng hop khdng con khd nang cé

thu nhdp do nguyén nhan bénh tat, thwong tat hoac tai nan khéng lién
quan dén nghé nghiép

10/13 D6 x&r binh dang noi lam

37.

38.

39.

vi.

vii.

viii.

xi.

xii.

xiii.

Xiv.

XV.

XVi.

40.

Ngudi thué toi bado ddm tra lwong bang nhau véi cdng viéc nhuw nhau/twong
tu (cong viéc cd cung gid tri) ma khéng cé su phan biét.

Ngudi thué toi cé hanh dong nghiém khac véi quay réi tinh duc noi lam
viéc.

Toi dwoce doi xtr cdng bang trong cac co hoi viéc lam (giao viéc, dé bat, dao
tao va chuyén giao) ma khdng cé sy phan biét trén co sé:*

Gidi tinh

Sac dan

Mau da

Toén gido

Quan diém chinh tri

Quéc tich/ Noi sinh

Ngudn gbc x3 hoi/Pang cap

Trach nhiém gia dinh/tinh trang gia dinh

Tudi tac

Thuong tat/HIV-AIDS

Doan vién Céng doan va hoat dong lién quan

Ngbn ngir

Khuynh hudng tinh duc (d6ng tinh luyén &i, lwdng tinh hoac di tinh)

Tinh trang hén nhan

Hinh thirc bén ngoai

Mang thai/Nghi thai san

La phu ni, tdi cé thé lam viéc trong cung cac nganh nhu nam gidi va toi cd
quyén tu do lya chon nghé nghiép cia minh

V&i mét diém téng hop dwong cho cdu héi 39, ban phdi trd I&i "yes” vdi it ra la 9 trong cdc Iwa chon.

Viét nam

NR YES

O00oag

Ooooooooooooooooo O O O

O00od

Ooooooooooooooooo O O O



Viét nam

11/13 Lao dong Tré em

NR YES NO
41.  Noi tdi lam viéc, cam tré em dudi 15 tudi ® 0O 0O
42.  Noi toi lam viéc, cdm tré em dudi 18 tudi lam cac viéc nguy hiém @ 0 0
12/13 Lao ddng cuwdng birc
43.  Tbi co quyén cham dirt lao déng theo y minh hodc sau khi glri mét thong ) 0O 0O
bao
44.  Ngudithué toi gitt cho noi lam viéc khong bi bit budc hodc lao déng trir no S O O
45.  Téng thoi gian lam viéc cua toi, ké ca thoi gian lam thém, khéng vuot qua ) 0O 0O
56 gid mot tuan.
13/13 Quyén vé Cong doan
46.  Noi t6i lam viéc cd mot nghiép doan lao dong ) O O
47.  T6i cb quyén tham gia Cong doan & noi téi lam viéc () O O
48.  Ngudithué toi cho phép cac thoa thuan tap thé noi toi lam viéc ® 0O 0O
49.  T6i cd thé bao vé, vdi cadc ddong nghiép, vé cac quyén loi xa héi va kinh té @ 0 0

thdng qua "dinh céng" ma khdng so bi phan biét d6i x{r



Viét nam
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Két qua
|
Diém ca nhan cta ban cho biét ngudi thué ban tuan theo luat 1& qudc gia dén mirc ndo. D& tinh toan sé

DecentWorkCheck ctia ban, ban phai tich Itly mot diém cho mdi cau tra 16 YES dwoc danh dau. Roi so sanh né
v@i gid tri trong Bang sau.

1a sé lwgng “YES” dworc tich liiy.

Viét nam c6 44 céu "YES" trong 49 cGu hai lién quan dén Tiéu chudn lao déng quéc té.

() Néu diém cha ban trong khoang 1 - 18

Diém nay la khdng thé tin n6i! Ngudi thué ban cd biét 1a ching ta dang séng & thé ky 21 khéng? Hay doi hoi
quyén cho ban. Néu cé mdt Cong doan hoat déng trong céng ty cha ban hodc chi nhanh, hay tham gia va kéu
goi tro giup.

(] Néu diém chia ban trong khoang 19 - 38

Nhu ban cé thé thay, cé du chd cho viéc ci thién. Nhwng dirng xem xét tat ca cing mot lic. Hiy bat dau noi bi
ton thuong nhiéu nhat trwdc. Trong lic chd doi, hdy théng bdo cho Cong doan cta ban hodc Wagelndicator vé
tinh trang cda ban, nhu vay ho ¢ thé gitp cai thién né. Khi glri mot email, vui 1ong néu rd ndi dung ban mudén
ndi va néu duoc thi cd tén ngudi st dung lao déng cha ban. Twong tu, hdy tim hiéu thém xem céng ty cla ban
c6 chinh thirc tudn theo mot quy dinh vé Iinh viee Trach nhiém x3 hdi cia Doanh nghiép khéng. Néu ho ¢ lam
diéu dy, it nhat 13 ho d3 tuan theo céc tiéu chuan cla ILO. Néu ho chua cd, thi ho s& can phai lam. Nhiéu cong ty
dang lam nhu vay. Ban c6 thé néu 1én diéu nay.

(m) Néu di€m cha ban trong khoang 39 - 49
Ban da & xa vung nguy hiém. Ngudi st dung lao déng cla ban tuan theo hau hét cac luat lao ddong va quy ché

hién hanh. Nhwng van con chd can cai thién. Do vay Ian sau ban s& trao d&i véi cap quan ly vé diéu kién lam
viéc, chudn bj k§ va tu van ho qua checklist cia DecentWorkCheck.



